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MAY A GRANTOR CONVEY PROPERTY 
DIRECTLY TO HIMSELF AND ANOTHER 
AS JOINT TENANTS IN KANSAS? 


By JosEpH W. Morris 
Washburn University School of Law (Class of 1947) 


Epiror’s Nore: This article covers a very timely subject in Kansas and it is believed 
that it will prove of considerable value to the members of the Bar. It may be the subject 


of proposed legislation. 

This question has aroused the interest of attorneys throughout the 
country but has not as yet been litigated in this state. In view of the sharp 
conflict of opinion in other jurisdictions an attempt will herein be made to 

‘examine the question involved and to arrive at a conclusion as to what the 
possible answers might be. Before proceeding directly to the question it is 
necessary to examine the various estates involved. 


A joint tenancy is an estate of concurrent ownership. It is said to exist, 
“When several persons have any subject of property jointly between them in 
equal shares by purchase. Each has the whole and every part with the benefit 
of survivorship, unless the tenancy be severed.””* Joint tenants are seised per 
my et per tout.” That is, for the purposes of tenure and survivorship each is 
the holder of the whole, but for the purpose of alienation each has his own 
share. A joint tenancy has four unities, which are interest, title, time, and 
possession. In other words joint tenants must have one and the same interest, 
acquired by one and the same conveyance commencing at one and the same 


1 Co, Lit, 180b. 
2 Challis, Real Prop. (8rd Ed.) 367. 
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time and held by one and the same undivided possession.* The grand incident 
of joint tenancy is the right of survivorship. If property is held in joint tenancy 
by two persons and one dies, the survivor takes the entire estate to the exclusion 
of the heirs or representatives of the deceased co-tenant.* The survivor takes 
no new title but holds under the same instrument which originally created the 
joint tenancy. By the common law if property were conveyed to two persons 
without indicating how it was to be held, it was ‘understood to be in joint 
tenancy.” If the grantees were husband and wife it was a tenancy by the 
entirety.® 

Joint tenancy was generally favored at the common law as against the 
tenancy in common; however with the decline of the fuedal systern the courts 
of equity regarded the grand incident of survivorship as injurious to one 
co-tenant. Consequently the courts reversed their position and in the absence 
of specific intent to create a joint tenancy, they construed a conveyance from 
A to B and C as creating a tenancy in common in B and C." 

Tenancy by the entirety at the common law is the tenancy by which a 
husband and wife hold land conveyed to them during coveture.* This estate 
has the same four unities as does a joint tenancy; and in addition to those 
four unities some writers refer to a fifth unity, which is the common law 
unity of husband and wife.® It is important to note that at the common law 
because of the unity of husband and wife, one could not alienate the property 
without the consent of the other. This seems to be the distinguishing feature 
of this estate, and for most purposes it may be considered as a special form of 
joint tenancy. 

Tenants in common may hold by separate title but have the unity of 
possession.’° Right of survivorship is not an incident of a tenancy in common. 
It is the only unity which is present of the four mentioned in connection with 
joint tenancy and tenancy by the entirety." Thus if two persons hold as 
tenants in common and one dies, the whole does not accrue to the survivor; 
but that share held by the deceased co-tenant in the absence of a will will 
pass to his heirs.” 

A joint tenancy or tenancy by the entirety is destroyed or severed upon 
destroying any one of the four unities.’* Frequently when this happens, a 
tenancy in common results.™* 

In Kansas, as in other jurisdictions, the attitude of the courts and the 
legislature in regard to joint tenancy has changed from the early common 
law view which favored joint tenancy. However even under the statute of 


3 2 Blackst. Comm. 180. 

4 2 Blackst. Comm. 183. 

5 Tiffany, Real Prop. (3rd Ed.) Sec. 421, 

6 Baker v. Stewart, 40 Kan. 442, 19 P. 904, 2 LRA 434, 10 Am. St. Rep. 213 (1888); Shinn v. 
Shinn, 42 Kan. 1, 21 P. 813, 4 LRA 424 (1889). 

7 Tiffany, Real Prop, (3rd Ed.) Sec. 421. 

8 Challis, Real Prop. (3rd Ed.) 377; Baker v. Stewart, 40 Kan. 442, 19 P. 904, 2 LRA 434, 10 
Am. St. Rep. 213 (1888). 

9 Tiffany, Real Prop, (3rd Ed.) Sec. 430. 

10 2 Blackst, Comm. 180. 

11 Tiffany, Real Prop. (3rd Ed.) Sec. 426. 

12 Householter v. Householter 160 Kan. 614, 164 P, (2d) 101 (1945). 

13 2 Blackst. Comm, 180; Tiffany Real Prop. (3rd Ed.) Sec. 425. 

14 Challis, Real Prop. (3rd Ed.) 369, 
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1891," which abolished joint tenancy and survivorship in cases where they 
resulted by operation of law, it was possible to create a joint tenancy if an 
express intention to do so was clearly shown.’® Some courts have held that 
the word “jointly” alone was insufficient to create a joint tenancy because 
it was not clear that the testator used the word in its technical sense.’ It has 
also been held that when the testator was familiar with and had an under- 
standing of the technical use of the word “jointly” it was sufficient to create . 
a joint tenancy.’® It seems quite certain that if a conveyance is made to 
A and B as joint tenants and not as tenants in common it would clearly 
express the intention of the grantor to create a joint tenancy, and at the same 
time fulfill all the statutory requirements.”® . 


As previously mentioned there is no doubt but that a joint tenancy, 
if clearly shown, may be created in Kansas. Whether or not a grantor may 
convey directly to himself and another as joint tenants is subject to speculation. 
This is indicated by an article in the November issue of the Kansas Bar 
JouRNAL,” in which the author comments, “In referring to joint tenancies 
I am reminded of a condition that seems to show up in an ever increasing 
number of titles— where the record owner has made a conveyance from 
himself to himself and another, as joint tenants and with right of survivorship. 
Has he successfully created a joint tenancy? Are all of the essential ‘unities’ 
and necessary elements present? Shall the declared intent of the parties as 
set forth in the deed, be accepted in lieu of possible missing unities? That 
question is and should be the subject for consideration and recommendation 
by your committee on title standards.” 


The cases fall into three general classes. One class holds that since the 
unities of time and title are lacking, the estate created is not a joint tenancy 
but a tenancy in common. Another class holds that a joint tenancy may be 
created in this manner because it indicates the manifest intention of the 
grantor. These cases generally disregard the “unity” rule. The third class of 
cases hold that a joint tenancy may be created in this manner under a specific 
statute authorizing it. 

As previously pointed out, there is a difference between an estate in 
joint tenancy and a tenancy by the entirety. However for the purposes of 
this paper, they shall be considered the same. That is, the same objections 
are raised when considering this question, whether the grantor conveys to 
himself and another as joint tenants or to himself and his wife as tenants 
by the entirety. 

The first class of cases represents what is probably the majority view. 
Certainly it is the technical view. At the common law it was well settled that 
aman could not convey property directly to himself. Because of this impossi- 
bility the unities of title and time are not present when one conveys to 
15 G. 8, 1935, 22-132. 

16 Bouska v. Bouska, 159 Kan. 276, 153 P, (2d) 923; (1944); Withers v. Barnes, 95 Kan. 798, 
149 P, 691 (1915); Householter v. Householter 160 Kan. 614, 164 P. (2d) 101 (1945). 

17 Overheiser v. Lackey, 207 N. Y. 229, 100 N. E. 738, Ann. Cas. 1914C, 229 (1913). 

18 Householter v. Householter, 160 Kan, 614, 164 P. (2d) 101 (1945). 

19 For an excellent discussion of estates created by conveyance to husband and wife and the 


necessary language see 161 ALR 457 note. 
20 15 J. B. K, at P. 150. 
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himself and another as joint tenants. In other words when A, who owns 
property in fee simple, conveys to A and B as joint tenants, A and B do 
not acquire title at the same time by the same instrument. A already had 
acquired title at an earlier time and by a different instrument. Thus the 
effect of the deed is simply to convey a one-half interest in the property to 
B, which on his death, will descend to his heirs in the absence of will. A 
and B hold as tenants in common. This is the strict technical view taken by 
the Illinois Supreme Court in the often cited Deslauriers v. Senesas.™ In that 
case A, who owned property, executed a deed in which B joined, which 
purported to convey the property to themselves as joint tenants and not as 
tenants in common. The court held that a tenancy in common resulted. That 
the express intention of the grantor was thwarted, is glaringly apparent. The 
court was acutely conscious of its failure to give effect to the intention of 
the grantor and stated: “It was not for failure to ascertain the intention 
of the grantors that the grantees did not take title in a joint tenancy, but 
because, under the law, a joint tenancy could not be created in a manner 
which was here attempted.” 

This same view was taken recently by the Nebraska Supreme Court in 
Stuehm v. Mikulski.?* Under a set of facts which were practically identical to 
those in the Deslauriers case, supra, the court here also held that a tenancy in 
common was created. The basis of this decision seems to be deeply imbedded 
in the “unity” rule. This is indicated by the court when it said: “In this 
case, to preserve the four unities necessary in an estate in joint tenancy must 
defeat intent. To preserve those unities is the duty of the court.” However, 
Chief Justice Simmons, in a vigorous dissenting opinion, pointed out that 
the intention of the grantor is completely disregarded and that the court, 
although recognizing the creation of a joint tenancy if it be done through 
a third party, refuses to give effect to a joint tenancy if created directly. 

Although this view has been criticized severely in some instances, many 
states have followed it. It is interesting to note that shortly after this decision 
a statute was enacted expressly providing for the creation of a joint tenancy 
in this manner. 

Those cases falling into the second classification represent a modern 
trend and what this author submits as the better view. The New York courts 
were the first to break away from the strict view. In Colson v. Baker™ the 
court first adopted the modern view. In that case two tenants in common 
in land made a deed to one of those tenants in common and a third person 
as joint tenants. The court held a valid joint tenancy was created. The court 
in speaking of the “four unities” stated: “In reference to the ‘four unities 
requisite to create a joint tenancy I find nothing that prevents their existence 
or creation by the act of the grantor for himself and another as well as by 
21 381 Ill, 487, 163 N. E, 327, 62 ALR 511 (1928). 

22 189 Neb. 374, 297 N. W. 595, 187 ALR 327 (1941). 

23 Breitenbach v. Schoen, 183 Wis. 589, 198 N. W. 622 (1924); Hass v. Hass, 248 Wis. 212, 21 
N. W. (2d) 398; rehearing denied 22 N. W. (2d) 151 (1946); Fay v. Smiley, 201 Iowa 1290, 
207 N. W. 369 (1942); Wright v. Knapp, 183 Mich. 656, 150 N. W. 315 (1915); Stone v. Culver, 
Aa -_ 282 N. W. 142, 119 ALR 512 (1938); Green v. Cannady, 77 S. C. 193, 57S. E. 


23a Neb. Rev. Stat. (1943) Vol. 4 Sec. 76-118. 
24 42 Misc, 407, 87 N. Y. S. 238 (1904). 
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"his act for two other persons.” The New York courts consistently have held 
that a conveyance by the grantor to himself and to another either creates a 
joint tenancy or tenancy by the entirety, depending upon the relation existing 
between the parties. Because of the domestic relation statutes in New York 
at least one decision indicates that the common law unity of husband and 
wife has been dissolved and that such a conveyance by the husband to 
himself and wife would create only a joint tenancy.” 

The view expressed by the New York courts clearly gives effect to the 
grantor’s intention. Further it presents a good argument when considered 
from the technical standpoint of fulfilling the unity rule. In New York as 
in Kansas a married woman may own property in her own name. She is free 
to convey it to her husband if she so desires. Since she is free to convey, she 
may create any interest in the land which is known. In In Re Horler’s Estate** 
the court states: “Being free to convey it to her husband so as to alienate her 
entire interest, there is no reason in the world why she cannot alienate less 
than an entire interest or create in herself and another any interest in the 
whole known to the law.” 

The Federal courts also have adopted this view.”* The same reasons are 
generally given. It is the court’s desire whenever possible to give effect to 
the grantor’s expressed intention. The federal courts have not attempted 
to satisfy the unity rule but rather have simply looked to the intention as 
expressed, ignoring the technical requirements. The court went so far in 
Edmonds v. Commissioner of Internal Revenue, as to say, after discussing 
the technical view as expressed in Deslauriers v. Senesac, supra, that, ‘“The 
weight of authority is opposed to that view. .. . We believe that the technical 
view should give way to the intention of the parties and hold that a joint 
tenancy may be created by one to himself and another as joint tenants.” 

Though New York was the first state to adopt the liberal view, several 
other states soon did likewise. In 1939 two cases were decided which lend 
weight to the new trend. The Florida court in the case of Johnson v. 
Landefeld,® adopted this view as did the New Jersey court in the case of 
Cadgene v. Cadgene. * 

In Therrien v. Therrien,? a woman who owned property in fee simple 
conveyed it to herself and her husband as joint tenants. In discussing the 
authorities, the court sharply criticized the strict view as permitting that to 
be done indirectly which is prohibited if done directly. As was pointed out, 
the common method employed by a property owner who is desirous of 
creating a joint tenancy in himself and another is to convey to a third 


25 Saxon v, Saxon, 46 Misc. 202, 93 N. Y. S. 191 (1905). 

26 97 Misc. 587, 161 N. Y. S. 1957 (1916). 

27 Other New York cases holding likewise are Boehringer v. Schmidt, 133 Misc, 236, 232 
N. Y. S. 360 (1928); aff. 254 N. Y. 355, 173 N. E. 220 (1930); Coon v. Campbell, 240 N. Y. S. 
772 (1930); In Re Farrand, 126 Misc. 590, 214 N. Y. S. 793 (1926); In Re Vogelsangs Estate, 
122 Misc. 599, 203 N. Y. S. 364 (1924). 

Greenwood v. Commissioner of Internal Revenue, (C.C.A. 9th, 1943) 134 F. (2d) 915; Irvine 
v. Helvering, (C.C.A. 8th, 1938) 99 F. (2d) 265. 

(C.C.A, 9th, 1937) 90 F. (2d) 14, writ of certioriari denied in 302 U. S. 713, 82 L. Ed. 551, 
58 S. Ct. 32 (1937). 

138 Fla. 511, 189 S. 666 (1939). 

iis cones 1. 332, 8 A (2d) 858 (1939) (affirmed on opinion below in N. S. L. 566, 12 A (2d) 
(N. H.) 46 A (2d) 538 (1946). 
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party and have him reconvey to the two persons as joint tenants. In com- 
menting upon this practice the court said: “This circuitous device, incompre- 
hensible to the layman and in the twentieth century difficult of justification 
by the legal profession, has been frequently criticized and rarely praised.” 

Another recent decision in line with the Therrien case is the case of 
Switzer v. Pratt®® Here A, who owned property in fee simple, executed a 
deed and was joined by his wife, to himself and his wife as joint tenants. 
In holding that a valid joint tenancy was created the court stated: “It is not 
disputed that a conveyance through a trustee would convey a title in the 
grantee. We see no reason why the desired result may not be directly 
accomplished instead of indirectly by the intervention of a trustee, when the 
result sought is the same in either case.” Whether this case can be dis- 
tinguished from Fay v. Smiley*** is doubtful but the court attempted to do so. 
As is clearly shown the modern trend is to give effect to the grantor’s intention. 
Certainly this is desirable. In modern conveyancing the courts construe the 
instrument in such a way so as to avoid highly technical objections and try 
to ascertain what disposition the grantor was trying to make of his property. 

As previously mentioned statutes have been enacted in a number of 
states permitting the creation of a joint tenancy by a direct conveyance. 
Among those are Nebraska,** Rhode Island,*° Massachusetts,**, Pennsyl- 
vania,*’ and California.** A similar statute was passed in Wisconsin but the 
court construed it in such a way so as not to permit a joint tenancy to be 
created in this direct fashion.*° 


In addition to the classes of cases which have been discussed, there have 
been at least two cases which have not fallen into any of these three classes. 
The first is Dutton v. Buckley,“° where A by deed conveyed property to 
himself and his wife as tenants by the entirety. The court held that the 
deed conveyed one-half interest in the estate to his wife and a remainder 
in fee in the other half should he predecease her. The court here was 
apparently unable to surmount the technical rules surrounding the creation 
of an estate by entirety, but wanted to comply with the grantor’s intention. 
Though the exact legal reasoning used in arriving at this decision is not 
apparent, the instrument was construed so that full effect was given to the 
grantors intention. A desirable result was reached. 


The second case is Hicks v. Sprangle.*' Here A attempted to convey 
property by deed to herself and husband as tenants by the entirety. The 
court held that because a person cannot convey to himself that which he 
already has, no interest was created in A but that the entire fee passed to 
her husband. Although the court followed the common law tule that a 


33 (Iowa) 23 N. W. (2d) 837 (1946). 

33a 201 Iowa 1290, 207 N. W. 369 (1942). 

Neb. Rev. Stat. (1943) Vol. 4, Sec. 76-118. 

R. I. Gen. Laws (1938) Ch. 435, Sec. 17; Lawton v. Lawton, 48 R. L 184, 136 A 241 (1927); 
Williams v. Williams 68 R. I. 233, 27 A (2d) 176 (1942). 

Mass. Gen. Laws (1932) Ch. 184, Sec. 8; Ames v. Chandler 265 Mass. 428, 164 N. E. 616 
(1929); Edge v. Barrow, 316 Mass. 104, 55 N. E. (2d) 5 (1944). 

Pa. Ann. Stat. (Purdon, 1930) Sec. 551-556; Re Vandergrift, 105. 

Pa. Sup. Ct. 298, 161 A 898 (1932); Cal. Civ. Code (Deering, 1937) Sec. 683. 

Wis, Stat. (19387) Sec. 230.45; Hass v. Hass, 248 Wis. 212, 21 N. W. (2d) 398, rehearing 
denied 22 N. W. (2d) 151 (1946). 

116 Ore. 661, 242 P. 626 (1926). 

149 Tenn. 1, 257, S. W. 1044 (1924). 
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grantor cannot convey to himself, they did carry out the intention of the 
grantor. The evidence clearly showed that it was the intention of the grantor 
that should she be survived by her husband she wanted him to have the 
property. 

It is submitted that, in the absence of statute, those cases falling into 
the second classification represent the better view. The question is still open 
in this jurisdiction. Will Kansas follow the technical view, or discard the 
antiquated “unity rule” and observe the intention of the grantor? 

If close attention is given to the cases discussed it will be noticed that 
the question often arises when a man attempts to convey property to himself 
and his wife or vice versa as joint tenants or as tenants by the entirety. There 
is no question but that one spouse can convey directly to the other without 
the intervention of a third party. This was unequivically stated in Withroder v. 
Wiederoder*® when it was said: “Morever, in this state a deed directly from 
husband, without the circuitous maneuver of passing the title through a 
third party intermediary, has been recognized as valid and conveying full 
title for three quarters of a century.” 

Why then should such a “circuitous maneuver” be resorted to when a 
grantor attempts to create a tenancy by the entirety in himself and his wife 
by a direct conveyance? Why should the antiquated technical rule of the 
common law which prohibits a man from conveying property to himself, be 
allowed to strike down the express intention of the grantor? It is apparent 
that the reason is historical rather than logical. I do not wish to be understood 
to be criticizing the study of the historical development of the law of real 
property. It is of fundamental importance. But to adhere to a rule which each 
day defeats the primary intention of the parties, only because that rule has its 
roots in history, is against good sense and logic. If there were a sound reason 
for requiring a conveyance to a third party and then back to the grantees 
as joint tenants it would not be objectionable. But why should the courts 
require an extra conveyance to a straw man and permit that to be done 
indirectly which they will not allow directly? 

The cardinal rule in construing a deed or will is to construe the 
instrument in accordance with the intention of the grantor or testator.** If 
this principle is observed when a man conveys directly to himself and another 
as joint tenants, the technical view will be disregarded and the manifest 


intention of the grantor will reign supreme. 
42 156 Kan. 570, 134 P. (2d) 381 (1943). 


43 Vawter v. Newman, 74 Kan. 290, 86 P. 135 (1906); Bennett v. Humphreys, 159 Kan. 416, 
155 P. (2d) 431 (1945). 
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GENERAL STATUTES PUBLICATION IN KANSAS 


By FRANKLIN CORRICK 


Revisor of Statutes and the State Officer in Charge of Bill Drafting 
for the Members of the Kansas Legislature 


A review of statute book publication in Kansas may be of interest to the 
members of the Bar as the time for complete publication of all of the current 
general statutes of Kansas approaches. 

The management of statute book publication and the number of copies 
printed is determined by legislative enactment in this state. In this connection, 
attention is called to the fact that the demand for the biennial cumulative 
supplements has increased to such an extent as to practically exhaust the 
supply of the 1945 Supplement copies. However, there remains an ample 
supply of copies of the General Statutes of 1935 and the 1945 Session Laws. 


I, FREQUENCY OF PUBLICATION OF GENERAL STATUTE BOOKS 


Revisions and Compilations. Since Kansas became a state, there have 
been two official revisions, six official general compilations, and six unofficial 
compilations of the general statutes of Kansas. Their dates and number of 
volumes are as follows: 

Official Revisions 
Year Volumes Year Volumes 


1868 1 1923 1 


Official Compilations 
Volumes Year Volumes 
2 1909 1 
2 1915 1 
1 1935 1 


Unofficial Compilations 
Year Volumes Year Volumes 
1876 1 1885 1 
1879 1 1899 1 
1881 1 1905 1 


The frequency of publication of all general statutes in Kansas was not 
less than one in every eight years until 1923. In two periods (1899-1901) 
there was one publication every two years; in two periods (1879-1885) every 
three years; in four periods (1885-1889) and (1905-1909) every four years; 
one period (1909-1915) every six years; and three periods (1868-1876), 
(1881-1897) and (1915-1923) every eight years. 

Since 1923 such publications have been made twelve years apart. Prior 
to 1929, with one exception (1907), there were no supplementary publications 
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to the general statute books. In 1929 the Kansas legislature created the office 
of revisor of statutes and charged it with the duty and responsibility of keep- 
ing the general statutes compiled up to date in the form of cumulative bien- 
nial supplements to the last complete publication. 


Attention is called to the fact that, since biennial publication of supple- 
ments was begun in 1929, the period between complete publications has 
increased to twelve years. If a general publication is not authorized by the 
1947 legislature, the period between such publications may be increased to at 
least fourteen years, with the possibility of a longer span depending upon the 
supply on hand of copies of the General Statutes of 1935 and the wishes of 
the Legislature. In this connection, it should be stated that the 1935 Kansas 
legislature was impelled to authorize complete publication because the supply 
of the previous all-inclusive printing (R. S. 1923) was nearly exhausted. In 
consequence, the revisor of statutes was directed to compile the General 
Statutes of 1935 and furnish copy thereof to the state printer. 


The Biennial Cumulative Supplement Plan. The Kansas method of 
keeping the general statutes currently up to date through the biennial cumu- 
lative supplement plan is already well understood by Kansas lawyers and does 
not require detailed explanation. One purpose of the plan is to avoid the 
necessity for bulk revision of the statutes and the expense and inconvenience 
involved when attempt is made to revise all of the statutes at one time. It is 
an attempt to revise the statutes through continuous work on subjects in need 
of revision as determined by the legislature through its authorized agencies. 


II. INFORMATION AS TO GENERAL STATUTES PUBLICATION 


As required by law (G. S. 1935, 77-302) the general statutes are now 
up to date in two volumes. One volume is the General Statutes of 1935. The 
other is the 1945 Supplement thereto. 


Number of Copies Available. The approximate number of copies of 
the General Statutes now available for sale and for distribution is 3,300. 
This is ample to supply the needs of the state for several years. The available 
. supply of copies of the 1945 Supplement will be practically, if not entirely, 
exhausted at the close of the 1947 legislative session. 


In view of the probable increased cost, under present economic conditions, 
of a complete new book and the fact that sufficient copies of the General 
Statutes of 1935 are still available, the legislature may consider it advisable 
to postpone a complete publication of the statutes. If the supplement plan 
is to be continued for another two years no additional legislation would 
be required since a 1947 Supplement would be prepared under present 
statutes. If a complete “General Statutes of 1947” or similar publication 
is required, it will be necessary to enact proper enabling legislation since 
the law now states that “the revisor of statutes shall supervise and assist 
in all revisions and compilations of the general laws of this state, but no 
such general revision or compilation shall be undertaken except on the 
express direction of the legislature.” (G. S. 1935, 77-303). It should be 
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noted that the 1935 Kansas legislature, in its statute directing the preparation 
of the General Statutes of 1935, specifically provided that. “the revisor of 
statutes shall not prepare nor furnish to the state printer any 1935 cumulative 
supplement to the statutes.” (G. S. 1935, 77-125). 


Number of Copies and Selling Price. Ten thousand copies are usually 
printed in case of complete revision or compilation of the statutes. The 
selling price is fixed by the authorizing statute. For the 1923 revision, the 
price was originally set at $12.00 per copy (later reduced to $2.50), and 
for the current compilation (General Statutes of 1935) the price is $7.50 
per copy. The selling price of the Supplements to the General Statutes of 
1935, including the supplementary annotation service, is $5.00 per copy. It 
may be assumed the comparative cost of any revision or compilation under 
present economic conditions would be more than double what it was in 
1935. The price of the book should be increased accordingly unless the 
state is to assume the extra cost. 


Possible Size of a New General Statute Book. The General Statutes 
of 1935 contains 2,885 double-column pages and the 1945 Supplement 
thereto contains 1,228 pages. A 1947 General Statutes might run as much 
as 3,400 pages if compiled in the same style as the General Statutes of 
1935, or an estimated increase of about 700 pages. 


How Possible Size Estimated. The size of the 1947 book has been 
estimated by measuring the “live” material in the general statute books. 
The text of the sections, notes, annotations, tables, index, etc. would make 
an approximate total of 3,250 pages. This is an estimated increase of 560 
pages over the total number of pages in the General Statutes of 1935. 
Assuming the thickness of the paper in a new statute book would be the 
same as that used in the General Statutes of 1935, the new book would 
increase in size by about three-fourths of an inch. This does not include 
the statutes which may be enacted by the 1947 legislature which should, of 
course, be included in any new general statutes book. Considering the fact 
that the 1945 Supplement increased 149 pages over the 1943 Supplement, 
the total pages for the new book should not exceed 3,400 pages. This 
would be a total increase of about 725 pages or an increase of about one 
inch in thickness with the same grade of paper used as before. 


Space Taken Up by Material Other Than Statutes. The approximate 
total space required for source and other notes, references and annotations 
appearing after the text of each statutory section and constitutional provisions 
of the General Statutes of 1935 and 1945 Supplement thereto is estimated 
at 530 pages. 

Space Taken Up by Repealed Sections. Of the 16,247 section numbers 
appearing in the general statute books of Kansas, 2,681 have been repealed 
outright, leaving 13,566 sections still on the books. If the “dead” or 
repealed section notations (and the annotations thereto) were omitted from 
the general statute books there would be an estimated reduction of less 
than 50 pages. This includes 2,681 sections appearing in the General Statutes 
of 1935 and 1945 Supplement which have been repealed and which are now 
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carried in the general statutes for the purpose of showing their legislative 
histories and annotations to court decisions. If these were omitted there 
would, of course, be gaps in the present general statutes numbering system 
if such is to be used in the future. 

Alphabetical Sections. In order to place new material in its proper place 
letters of the alphabet have been used. This is true of chapters, articles and 
sections. For examples, see Chapter 82a; Article 13a of Chapter 13; section 
31a of Article 1 of Chapter 2 (2-131a). A careful check shows there are at 
ptesent 902 alphabetical sections in the General Statutes of 1935 and the 1945 
Supplement; twenty-eight alphabetical articles; and two alphabetical chapters. 

Numbering Systems. Since publication of the Revised Statutes of 1923, 
Kansas has not changed the numbering system for its general statutes. Prior 
to that, the numbering system was changed each time all the general statutes 
were published complete in one or more volumes. 

The present numbering has worked quite well and, once understood, 
it is not difficult to use. It is sometimes called the “Yetter System” because 
it was originally devised by Mr. C. D. Yetter while he was employed by the 
commission which prepared the Revised Statutes of 1923. Under the plan: 


(1) The first figures preceding the hyphen or dash is the chapter; 

(2) The number or numbers first following the hyphen is the article 
number of the chapter; 

(3) The number or numbers at the extreme right is the section number 
of the article; 

(4) In the first nine sections of each article, a cipher “0” precedes 
the section number; and 

(5) If there are more than 99 sections in an article a comma “,” 
immediately precedes the section number. 


The chief difficulty is in distinguishing between the article and the 
section numbers of the article since there are no distinguishing signs except 
for the ciphers preceding the first nine sections, and except for the comma 
preceding the sections in the event there are more than 99 sections in the article. 

It would appear that the “Yetter System” could be improved if a hyphen 
were also placed between the article and section number. The Utah Code of 
1943 is an example of this. 

Advantages of Present System. The advantages of retaining the present 
numbering system for chapters-articles-sections may be listed as follows: 


(1) Does away with necessity for a cross-reference table showing where 
former section numbers are placed in new book. 

(2) Permits quick location of sections which are construed or cited in 
court decisions. 

(3) Does not require as much reliance on an index once the user 
becomes familiar with the system. 

(4) Various state publications which contain statutory citations would 
not become out of date. 
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Disadvantages of Present System. Some of the disadvantages are: 


(1) Necessitates use of a supplementary numbering device for new sec- 
tions which properly belong between two previously numbered sections, because 
there are no blank section numbers between the sections within the articles. 


(2) Use of supplementary numbers may cause misunderstanding unless 
system is thoroughly understood. 

(3) Not entirely adaptable for the insertion of later enacted statutes. 
The ‘‘decimal system” which allows for easier insertion of new sections 
between old sections is more flexible and consequently more permanent if 
properly set up. (See systems used in Minnesota, Wisconsin and Kentucky.) 

(4) Causes misunderstanding as to section numbers and article numbers 
for first 99 sections of articles because (except for first 9 sections) there 
are no distinguishing symbols between article numbers and section numbers 
until section 100 appears. 


The “Decimal System’ Explained. The “decimal” numbering system is 
used in several states for numbering general statutes sections. Wisconsin 
was perhaps one of the first states to adopt this plan. Among other states 
adopting the plan are Minnesota (1945) and Kentucky (1944). 


Under the decimal numbering system each section designation is a 
mixed number, and the fraction is expressed decimally. The first figure or 
figures are the chapter number, and those following the decimal are the 
section numbers. No article numbers are employed, and consequently a 
greater number of chapters are used than otherwise would be necessary for 
reasons which will presently appear. 

In Wisconsin no chapter contains more than 99 sections and there are 
373 chapters (Kansas now uses only 85 chapters). As an example of how 
the system works, take section 6.015 of chapter 6 of the Wisconsin Statutes: 
This section (6.015) has been placed between sections 6.01 and 6.02. It 
means chapter 6, section .015. The decimal number .015 is greater than .01 
and is less than .02, hence section 6.015 is placed between 6.01 and 6.02 
leaving a place for possible future sections 6.011, 6.012, 6.013 and 6.014 as 
well as a place for 6.016, 6.017, etc. It would appear impossible, under the 
decimal plan, to keep the statutes arranged alphabetically by chapter subjects 
if the chapters are numbered consecutively, 1, 2, 3, etc. with no skips. 

Kentucky in its new statute book (Revised Statutes of 1944) uses 
progressive numbers rather than consecutive. For example, the second section 
of chapter 125 appears as “125.020” and the tenth section thereof appears 
as 125.100. Section 99 of each chapter is reserved for the penalty section, 
even though it is necessary to skip more than ten sections. This is apparently 
so designed in order to facilitate the insertion of supplementary section 
numbers as new legislation is enacted. 

Publication in More than One Volume. State statutes are gradually 
increasing in volume. Many states now publish their general statutes in 
more than one volume. Most states which do publish their general statutes 
in one volume use separate volumes for printing their legislative histories 
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and notes (annotations) to court decisions construing the statutes. As a 
tule, those states which still publish one volume general statute books have 
larger books than the General Statutes of Kansas of 1935 even when the anno- 
tations are published in a separate volume. (See Wisconsin Statutes of 1945). 


One advantage in printing the general statutes in more than one volume 
is that it makes possible the separation of most of the procedural provisions 
from the substantive law and reduces the size of the part of the statutes most 
used by practicing lawyers. To do this in Kansas, it would seem necessary 
to adopt a new numbering and classification system since the chapter subject 
would not be alphabetically arranged as they are at present. It would probably 
be advisable to renumber the sections in order to avoid confusion in referring 
to them. 


The principal disadvantage of multiple volume general statute books is 
that more than one book must be used to find all the general statutes as of 
a given date. Supplemental issues would increase the number of volumes 
at least by one. 


If the general statutes were to be placed in two volumes, certain chapters 
dealing with procedural matters which are most used could be placed in volume 
II with the constitutions, tables and index, along with other chapters in order 
to even the two volumes in point of size. The following arrangement is 
one suggestion: 


Volume I 


Present Chapter and Subject Present Chapter and Subject 
. Accountants, Certified Public. 44, Labor and Industries. 
. Agriculture. 45. Laws and Legislative Documents. 
. Aircraft. 46. Legislature. 
. Apportionment. 47. Livestock. 
. Census. 48. Militia. 
. Cities. . 49. Mines and Mining. 
. Cities, First Class. 51. Motion Pictures. 
. Cities, Second Class. 55. Oil and Gas. 
. Cities, Third Class. 57. Patent Rights. 
. Counties. 65. Public Health. 
. Counties and County Officers. 66. Public Utilities. 
. Drainage and Levees. 68. Roads and Bridges. 
25. Elections. 69. Sabbath. 
26a. Engineers. . Salvage. 


28. 
29. 
30. 
31. 
32. 
34, 
36. 
37. 
39. 
40. 
41, 
42, 


Fees and Salaries. 

Fences. 

Ferries. 

Fire Protection. 

Forestry, Fish and Game. 
Grain and Forage. 
Hotels and Restaurants. 
Impeachment. 


Insane, Incompetents ; Social Welfare. 


Insurance. 
Interest. 
Irrigation. 


. Sand and Gravel. 
. Schools. 
. Soldiers and Sailors. 


. State Boards and Commissions. 
. State Departments and Officers. 


. State Institutions. 
. Taxation. 


. Townships and Township Officers. 


81. Trade-Marks. 
82a. Waters and Watercourses. 
83. Weights and Measures. 
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Volume II 


Present Chapter and Subject Present Chapter and Subject 
Constitutions; Federal and State. . Negotiable Instruments. 
. Arbitration and Award. . Notaries Public and Commissioners. 
. Attorneys at Law. . Oaths and Affirmations. 
. Automobiles and Motor Vehicles. . Partnerships. 
. Banks and Banking. . Personal Property. 
. Bonds and Warrants. . Probate Code. 


. Contracts and Promises. . Procedure, Civil. 
. Corporations. . Procedure, Civil, Before Justices. 


. Courts. . Procedure, Criminal. 

. Crimes and Punishments. . Procedure, Criminal, Before Justices. 
. Domestic Relations. . Publications, Legal. 

. Eminent Domain. . Real Property. 

. Federal Jurisdiction. . Statutes. 


. Frauds, Statute of. . Suretyship. 
Holidays. . Warehouses. 


. Infants. Table of Sections. 
. Jurors. General Index. 
. Monopolies and Unfair Trade. 
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THE ATOMIC ENERGY ACT OF 1946 


By WILLIAM TUCKER DEAN 
Assistant Professor of Law, University of Kansas 


Although no atomic energy plants have been built in Kansas and no 
uranium has been reported in the state, atomic energy has already drawn the 
attention of Kansans. In the spring of 1946 when the Atomic Energy Act 
was being debated fiercely in Washington, the University of Kansas utilized a 
unique educational devise to bring atomic facts before eager Kansas audiences.’ 
Cheap power for atomic piles could become highly important, after further 
technological development, for western Kansas, far from water power and 
low-priced fuels. And whatever the impact of atomic energy within the 
boundaries of the state, Kansans recognize the enormous significance of 
atomic discoveries. 


A brief analysis of the provisions of the Atomic Energy Act of 1946? 
confirms immediately, especially for members of the bar, the sweeping impli- 
cations of this first legislative foray into atomic energy control. Passed after 
sharp and prolonged discussion in and out of Congress, the Act became law 
August 1, 1946, a little less than a year after the holocaust of Hiroshima. 
The Act begins with a preamble unusually frank in legislation: 


The effect of the use of atomic energy for civilian purposes upon the social, 
economic, and political structures of today cannot now be determined. It is a 
field in which unknown factors are involved. . . . It is reasonable to anticipate, 
however, that tapping this new source of energy will cause profound changes in 
our present way of life. 


The policy of the people of the United States with respect to the utiliza- 
tion of atomic energy for civilian purposes is declared to be directed toward 
the public welfare, the promotion of free competition in private enterprise 
and maintaining world peace. To effectuate this policy a comprehensive 
research program is provided for and a far-reaching plan established for 
public control of the production, ownership and use of fissionable material. 
An Atomic Energy Commission of five members, already appointed and at 
work, is established by the Act to administer what may become the largest 
government enterprise in the country. In the current budget almost half a 
billion dollars is allotted to the Commission.’ 


Recognizing the unknown frontiers of atomic science, the Act directs 
the Atomic Energy Commission to promote research but then curiously limits 
the scope of research under private contracts to the physical and biological 
aspects of atomic energy. The social, economic and legal consequences of 
atomic energy development are calculated to raise problems even more baffling 
than the physical and biological ones but no specific directive to investigate 


1 Professor Hilden Gibson of the Political Science Department arranged a state-wide tour of 
scientists to discuss atomic energy problems. Bulletin of the Atomic Scientists, Vol. I, No. 
10, P. 14, “Kansas Meetings” by Lyle Borst. 

2 Public Law 585, 79th Congress, 2d Session, Chapter 724, “An Act for the development and 
control of atomic energy.” 

3 New York Times, January 11, 1947. 


. 
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these fields is found in the Act, and authorization in this section for sponsor- 
ing private research is limited to biological and physical research. 


Except where fissionable materials are produced in small quantities for 
research purposes, as in cyclotrons, for example, the Commission is consti- 
tuted the exclusive owner, on behalf of the United States, of all facilities for 
the production of fissionable material. What this may mean in a few years 
to the public utility industry, for example, is becoming apparent to power 
executives.‘ 
Lawyers will be interested in Section 4 (c) (2) of the Act, in which 
provision is made for “. . . contracts with persons obligating them to pro- 
duce fissionable material in facilities owned by the Commission.” The inti- 
mate relations between the Commission and such contractors will require 
well-written contracts and the inevitable differences between the parties often 
will have to be resolved by skillful negotiators from the bar. Limitations 
placed on these contracts include a prohibition of subcontracting without 
authorization by the Commission. Each contractor must report to the Com- 
mission on his activities as often and as fully as the Commission may direct; 
each must “. . . submit to frequent inspection by employees of the Commis- 
sion...” and “. . . comply with all safety and security regulations which may 
be prescribed by the Commission.” Such contracts need not, where the common 
defense requires secrecy or advertising is not practicable, be granted pursuant 
to customary processes of competitive, public bidding, and advance payments 
may be made to contractors. Once each year the President of the United 
States shall make the great decision as to the production quota for fission- 
able materials. 
The Act then goes behind the production of fissionable material to the 
manufacture of production facilities with which fissionable material may be 
produced and grants to the Commission broad power to license manufacture 
of such production facilities “. . . to effectuate the policies and purposes 
of this Act.” 
In Section 5 exhaustive provisions govern the control of fissionable and 
source materials. “Fissionable material” is defined as plutonium, uranium 
enriched with isotope 235, “. . . or any other material which the Commission 
determines to be capable of releasing substantial quantities of energy through 
nuclear chain reaction of the material, or any material artificially enriched 
by any of the foregoing. . . .” Any new scientific discovery whereby additional 
.elements® could be subjected to effective fission might, overnight, enormously 
expand the authority of the Commission, since that body is granted “‘all right, 
title and interest within or under the jurisdiction of the United States, in ot 
to any fissionable material, now or hereafter produced. . . .” Just compensa- 
tion is to be paid, of course, to private owners, and here again attorneys will 
4 New York Times, Jan. 5, 1947, “Utility Men Link Atomic Energy with Federal Power Develop- 
ment” by John P. Callahan. See also the testimony of John C. Parker, Chairman of Special 
Committee on Appraisal of Atomic Energy of the Association of Edison Illuminating Com- 
panies before the Senate Special Committee on Atomic Energy. Atomic Energy Act of 1946, 
Hearings, P. 431, et seq. . 

5 See A Report on the International Control of Atomic Energy, prepared for the Secretary of 


State’s Committe on Atomic Energy by a Board of Consultants, N. Y., 1946, Pp. 26-27 for a 
discussion of current expectations in regard to this possibility. 
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be needed to guide these owners as well as to assist the Commission in 
adjusting property rights. To purchase fissionable material outside the United 
States or to purchase facilities and real property where material is produced 
is open to the Commission without advertising and competitive bidding upon 
ptoper showing, and the Commission is specifically authorized “. . . . to take, 
requisition and condemn, or otherwise acquire any interest in such facilities 
or real property... .” ; 


As distinguished from fissionable material, source material is defined 
as uranium, thorium . . . “or any other material which is determined by 
the Commission, with the approval of the President, to be peculiarly essential 
to the production of fissionable materials," a definition as expansible as that 
of fissionable material. As to source material, “. . . no person may transfer 
or deliver, receive possession of, title to, or export from the United States...” 
any source material after removal from the earth except pursuant to license 
from the Commission. The only policy to guide the Commission in granting 
licenses is that of assuring source material for production and research and to 
prevent improper use. Once any source material is taken from the ground 
in any significant quantity, the Commission may require detailed reports on 
its further disposition even though it may not be intended for fission at all. 
To the extent it sees fit the Commission may buy, requisition or condemn 
source material and real estate containing it. Although the owner of any 
possible site of source material deposits may bar the Commission from ‘‘explor- 
atory operations,” “investigations and inspections” may be conducted anywhere. 
Special arrangements are made regarding source materials in lands now in 
the public domain. 


Still a third category of substances, by-product material, which includes 
any radioactive material except those which are also fissionable, may be 
distributed by the Commission for research, medical or industrial use. 


General provisions authorize the Commission to refuse fissionable or 
source materials to anyone where the Commission considers such distribution 
“, .. would be inimical to the common defense and security.” Appeals from 
the administration of these general provisions are subject to the review of 
the Commission itself. 


Military applications of atomic energy are a monopoly of the Commis- 
sion except when the President either orders the Commission to deliver fis- 
sionable material to the armed forces or he authorizes the armed forces to 
manufacture atomic weapons. 


The section of the Act, Number 6, dealing with utilization of atomic 
energy, has a number of significant provisions. Except for the use of fission- 
able material for authorized research, medical or military purposes, the utili- 
zation of atomic energy is reserved to the Commission and its licensees. If 
any nonmilitary use of atomic energy is found by the Commission to be ready 
for practical application, the Commission is to report to the President who 
will then place the matter before Congress, and before any action may be 
taken by the Commission the report must have been before Congress for 
ninety days. Although the research provisions already mentioned permit the 
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Commission to obtain research assistance on a contractural basis on the bio- 
logical and physical side of atomic energy and so to amass from as large a 
number of sources possible physical and biological facts, the Commission must 
meet a special requirement of the reports on practical applications on the 
basis of its own research staff. This staggering requirement is that each such 
report to the President must include the . . . “Commission’s estimate of the 
social, political, economic, and international effects of such use and the Com- 
mission’s recommendations for necessary or desirable supplemental legislation.” 


Licenses issued for practical applications of atomic energy are surrounded 
by safeguards; they shall be nonexclusive, issued for uses economical in fission- 
able material, available only for those able to observe prescribed safety stand- 
ards and for those who will furnish technical information to the Commission 
to enable it to assist other licensees. Each such license will be for a specific 
time but revocable at the instance of the Commission, and no foreigner ot 
foreign government may be licensed. 

Recognition of the vigilance that will be required to keep atomic energy 
from falling into the hands of private monopoly is found in a direction to the 
Commission to refuse or grant only under restrictive stipulations any license 
which “. . . might serve to maintain or to foster the growth of monopoly, 
restraint of trade, unlawful competition, or other trade position inimical to 
the entry of new, freely competitive enterprises in the field... .” Liaison with 
the Antitrust Division is provided for under these circumstances. The only 
mention of private utilities in the Act is at the end of Section 7, and states that 
by-product power resulting from the production of fissionable material may be 
used by the Commission or other Government agencies or “. . . sold to public 
or private utilities under contracts providing for reasonable resale prices.” 


The Act is directed toward a purely national control of atomic energy, 
although the United States is vigorously espousing a plan of international con- 
trol.* Recognition of this program occurs in Section 8, making the Act subject 
to any “international arrangement” made after the date of the Act. “Inter- 
national arrangement” is significantly defined as “any treaty approved by the 
Senate or international agreement hereafter approved by the Congress . . . ,” 
thus barring an international atomic accord in which the United States might 
otherwise participate through an executive agreement or military protocol. 


In the section turning over to the Commission all Government. property 
related to atomic energy, the Commission, upon taking over production facili- 
ties, is authorized to make payments in lieu of taxes to State and local govern- 
ments burdened by the removal of property from the tax rolls. No State or 
local government may, however, levy any tax on the Commission. 


Elaborate safeguards are laid down for the control of restricted data on 
atomic energy, the policy being to permit the dissemination of “scientific and 
technical information” but, until Congress so decides, to forbid the release to 
other nations of information relating to “industrial purposes.” This policy 
recognizes what took the atomic scientists so long to make clear to Congress, 
6 See A Report on the International Control of Atomic Energy, supra, and the proposal sub- 


mitted to the United Nations Commission on Atomic Energy on June 13, 1946, by Bernard M. 
Baruch, New York Times, June 14, 1946. 
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that there can be no secrets as to the scientific facts of atomic energy, although 
for a few years other nations are not expected to arrive at the industrial proc- 
esses incident to the utilization of atomic energy." 


Of unusual interest to lawyers is Section 11 on patents and inventions. 
Representing a modification of traditional patent policy, this section has drawn 
the criticism of the patent bar* and seems to be that portion of the Act agains 
which pressure for revision first will be felt. 


No patent useful solely in the utilization of fissionable material may be 
granted, and any existing ones are revoked, nor may present or future patents 
confer any rights at all with respect to atomic energy. Inventors with discov- 
erties in the atomic energy field are required to file their information with the 
Commission instead of the Patent Office. As far as any patent is useful in 
atomic research, it shall be taken by the Commission and compensation paid. 


The classification of “patent . . . affected with the public interest” is estab- 
lished for patents affecting atomic energy, and the Commission is licensed to 
use them upon payment of a reasonable royalty fee. It is this compulsory 
licensing provision which is anathema to the patent bar, which defends the 
traditional view that a patent-holder may deliberately withhold a patent from 
any or all prospective users.? Courts are expressly forbidden to interfere with 
licenses of patents so affected with the public interest except to enforce royalty 
payments. The matter of royalties and their determination is elaborately 
treated by measures for a Patent Compensation Board within the Commission, 
detailed standards for royalties, and procedure for judicial review of royalty 
awards. Full power is granted the Commission to “purchase, or to take, requi- 
sition, or condemn . . .” any invention involving atomic energy and any patent 
or patent application respecting such an invention. The Commissioner of 
Patents must notify the Commission of all atomic patents or patent applications. 


Authority to establish advisory boards on “legislation, policies, adminis- 
tration, research, and other matters” is granted as well as to establish safety 
tegulations. Interesting, in comparison with the specific authority to sponsor 
ptivate research in the physical and biological sciences which has already been 
mentioned, is the general authority in Section 12 to “. . . make such studies 
and investigations, obtain such information, and hold such hearings as the 
Commission may deem necessary... .” This general language may be con- 
strued to permit the Commission to contract with universities for research in 
the social scientific and legal aspects of atomic energy, for example. 


Recognizing by implication the extent to which the civil service system 
has become a technique for keeping the wrong people out of Government 


7 The Committee on Declassification of the Manhattan District, consisting of seven eminent 
scientists, recommended in December, 1945, that, in order best to promote the national 
welfare and protect the national security, engineering data be restricted while scientific and 
technical information be released. The Lilienthal committee reported to the State Depart- 
ment that “. . . this monopoly [of atomic information] could not be permanent... during 
the next five to twenty years the situation will have changed profoundly.” A Report on the 
International Control of Atomic Energy, supra, Pp. 50, 54. 

8 See, for example the testimony of George E. Folk, patent attorney and adviser to the National 
Association of Manufacturers, before the Senate Special Committee. Atomic Energy Act of 
1946. Hearings, P. 297 et seq. 

9 The workings of this traditional system are analyzed in Walton H. Hamilton, et al., Patents 
inst 4 rg? eg Temporary National Economic Committee, Monograph No. 31, Wash- 

on, D. C., 1941. 
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rather than of drawing the right people in, Section 12 (a) (4) authorizes the 
Commission, where necessary, to employ and pay members of its staff regard- 
less of the civil service statutes. 

Real property may be acquired by purchase, lease or condemnation, but 
for all private property compensation must be paid and the Court of Claims 
or any federal district court may adjudicate the amount of such compensation. 
Despite existing statutes, property on which eminent domain or condemnation 
proceedings are begun may be seized immediately. 

The Administrative Procedure Act of 1946*° is made applicable to the 
Commission and Section 10 of the Procedure Act, governing judicial review, 
is made effective as to all Commission actions. 

To “make continuing studies of the activities of the Atomic Energy Com- 
mission and of problems relating to the development, use, and control of atomic 
energy” a Joint Committee on Atomic Energy is established, comprising Sen- 
ators and Representatives, and authorized to employ experts, consultants and 
technicians as well as the usual clerks. 

The section on enforcement sets penalties as high as death or a $20,000 
fine for persons violating the Act with intent either to injure the United States 
or to give an advantage to another nation; smaller penalties are set for offenses 
without the stated intent. 

So run the principal provisions of the Atomic Energy Act of 1946. As 
admittedly tentative legislation, its effective administration will depend con- 


siderably upon the skill and understanding of the attorneys who will find 
themselves concerned with controversies under the Act, and the Bar as a whole 
can be expected to join in recommending the amendments that time will make 


imperative. 
10 Public Law 404, 79th Congress. 
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MENTAL ACCOUNTABILITY UNDER 
MILITARY LAW 


By JaMEs H. REXROAD 
of the Hutchinson, Kansas, Bar 


Epiror’s Note: During recent months the United States Army court-martial system has 
been the subject of numerous discussions. As a result, comments and studies on all phases 
of military law have been welcomed by the reading public. Since this is a timely subject, 
Mr. Rexroad’s article should be of interest to many members of the Kansas Bar. 

As in civilian courts, every person brought to trial before an Army court- 
martial is presumed to be sane and mentally accountable for the offense 
charged against him. This presumption continues until sufficient evidence is 
presented, either by the defense or by the prosecution, which raises a reasonable 
doubt to the contrary. In that event, not only is a legal burden placed upon the 
prosecution to prove beyond a reasonable doubt that the accused is mentally 
competent to stand trial, but the court-martial itself is under a duty to “inquire 
into the existing mental condition of the accused” (see par 63, Manual for 
Court-Martial, U.S. Army 1928). Or prior to trial, the authority appointing 
the court-martial may suspend action on charges against an accused pending 
the consideration of the report of a psychiatrist, should he deem such action 
advisable. 


In the Army, “a person is not mentally responsible for an offense unless 
he was at the time so far free from mental defect, disease or derangement as 
to be able concerning the particular acts charged both to distinguish right from 
wrong and to adhere to the right.” (par 78a, MCM, 1928). Under this defi- 
nition there is included not only the concept involved in the traditional “right 
and wrong” test, but also the concept involved in the “irresistible impulse” 
test. Consequently, members of a court-martial must answer the following 
questions whenever the issue of insanity is raised at a trial: 


(a) Was the accused at the time of the alleged offense so far free from mental 
defect, disease or derangement as to be able concerning the particular offense 
charged, to distinguish right from wrong? 

(b) Was the accused at the time of the alleged offense so far free from mental 
defect, disease or derangement as to be able concerning the particular offense 
charged to adhere to the right? 


A negative reply to either of these questions should result in a finding of “Not 
Guilty by reason of mental defect, disease or derangement.” In addition, a 
court-martial must also answer the following: 


(a) Does the accused at the time of trial possess a sufficient mental capacity intel- 
ligently to conduct or cooperate in his defense? (par 63, MCM, 1928). 


When there is any reasonable doubt in the matter the court has a duty to 
answer in the negative. (It might be noted at this time, that a finding of “Not 
Guilty, by reason of mental defect, disease, or derangement” does not auto- 
matically adjudge an accused to be insane, but instead, it only indicates that a 


- 
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reasonable doubt exists concerning his mental accountability. Final disposition 
of such an individual is determined by admission to a hospital for appropriate 
observation, treatment and disposition in accordance with pertinent Army 
regulations. ) 

An Army court-martial performs two distinct functions: (a) it passes 
upon the guilt or innocence of an accused, and (b) if the accused is found 
guilty, it imposes a sentence upon him. In performance of the second duty, 
military law recognizes that the true measure of an accused’s moral guilt may 
depend upon various extenuating and mitigating circumstances, including the 
degree of the accused’s mentality. Accordingly, the court-martial may properly 
consider evidence of the accused’s feeble-mindedness or other mental defect, as 
well as evidence concerning the insanity both of the ancestors and of collateral 
relatives. From the entire picture thus presented a sentence can be imposed 
which is just and suitable to the true criminality of an accused. 


Under military law there is no rule of evidence which requires the testi- 
mony of an expert witness on matters of mental accountability to the exclusion 
of the lay witness. Any nonexpert who is acquainted with an accused may give 
an opinion concerning the accused’s mental accountability, provided the witness 
first describes the habits, speech, peculiarities or conduct upon which the 
opinion is based. However, usually an alienist, psychiatrist, or licensed doctor 
who has some knowledge of psychiatry testifies as an expert witness. The 
extent of the expert’s specialized training and experience are matters which 
affect the persuasiveness of this testimony rather than its admissibility. In 
expressing opinions the witness is not qualified to express an opinion on ques- 
tions of law. He should therefore not describe the accused as “legally sane” 
or “legally insane,” but should merely express an opinion as to whether an 
accused has the mental capacity to distinguish right from wrong and to adhere 
to the right. 


The primary function of the psychiatrist is to: 


(a) enlighten the court-martial on the pathology and symptoms of the particular 
mental disease or disorder from which the accused may be suffering at the 
time of trial or from which he may have been suffering at the time of the 
alleged offense, and 

(b) to explain the probable effects of such symptoms upon the accused’s mental 
ability to distinguish right from wrong, control his conduct, and to adhere to 
the right. 


Thus it is essential that the psychiatric examiner be furnished with all 
information pertinent to the case at the time of referral for examination. This 
should include: 

(a) A statement of the charges against the individual, 
(b) Information in regard to the circumstances surrounding the offense, 


(c) Statements concerning his past and present behavior, his efficiency as a soldier, 
and any abnormalities of behavior, including his habits as to the use of drugs 
and alcohol, and 

(d) An account of his previous offenses and convictions, both military and civilian. 
(As evidence of an accused's prior convictions by a court-martial may not as 
a rule be presented in court prior to its findings as to the accused’s guilt or 
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innocence, and since his civilian criminal record may not be presented, except 
in special circumstances not here revelant, the psychiatrist should seek to avoid 
any reference to such previous convictions in his testimony.) 


In considering the relationships of types of psychiatric disorders this 
writer has noticed that various psychiatrists have made certain generalizations 
concerning the chief diagnostic categories. These are as follows: 

(a) Psychometry (intelligence testing) while important is not an absolute indices 
of an individual’s intellectual level. Information about the accused’s school 
work and personal life adjustment must be given careful consideration also, 
in making a final evaluation of his intelligence level. 

(b) In order to reach an opinion as to whether or not an accused has sufficient 
intelligence to be legally responsible, one should take into consideration his 
social background, and the crime with which he is charged. (For example, a 
feeble-minded youth from a poor social environment may not have sufficient 
“asgers of discernment to know that petty thievery or sex perversion are wrong, 

ut might be well aware that murder and arson are wrong.) 


(c) The possibility that the reaction of an accused to the commission of the alleged 
crime, his imprisonment, and impending trial may have produced a — 
reaction in him if he is a vulnerable individual, should be considered. 


(d) A great majority of symptomatic expressions, even though apparently the only 
conspicuous evidence of maladjustment, are always related to the total per- 
sonality structure, which on close investigation, reveals other evidence of past 
or present maladjustment. Only in rare types of mental illness, such as 
paranoia, may the delusional system be departmentalized while the other per- 
sonality functions remain relatively intact. 


Perhaps it should also be noted that under military law, information 
acquired by a medical officer or a civilian physician in conversing with a patient 
or in observing or examining him may be inquired into by a court-martial. 
“While the ethics of the medical profession forbid them to divulge to unau- 
thorized persons the information thus obtained and the statements thus made 
to them, such information and statements do not possess the character of 
privileged communications” (par 123c, MCM, 1928). Accordingly, before 
examining an accused, the psychiatrist must make clear to him the scope and 
purpose of the examination, and that the examiner’s purpose is to obtain the 
truth upon the basis of which he may express a just opinion before a court- 
- martial. 

As a result, in some cases an accused under military law may be charged 
with an offense, but never brought to trial; in other cases the entire matter may 
be disposed of at the time the accused pleads to the general issue. In any 
event his rights in this respect are fairly well safeguarded. 
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STANDARDS FOR TITLE OPINIONS 


Epiror’s Nore: The following “Standards for Title Opinions” are the ones adopted by 
the Bar Association of the State of Kansas up to and including May, 1946. They were 
also printed in the December, 1946 issue of the Kansas Judicial Council Bulletin. 


INTRODUCTION BY MARGARET MCGURNAGHAN 


There has been an increasing demand for copies of the title standards 
adopted by the Bar Association of the State of Kansas, previously published 
in separate pamphlets for 1941, 1942 and 1944, and in the Bar Association 
Journal for August, 1946. The adoption of these standards has represented 
the first attempt of the bar in Kansas to achieve uniformity in title require- 
ments. The standards originally adopted in 1941 were immediately accepted 
by a substantial proportion of the lawyers in Kansas, and according to our 
best information these standards, with subsequent additions and amend- 
ments, are now used by a great majority of the bar. In the following com- 
pilation, the title standards adopted in 1941, 1942, 1944 and 1946 have been 
rearranged, and each question has been given a new number for general ref- 
erence, preserving the old numbers and the year of adoption. 


Each of the recommendations has been the result of exhaustive study and 
debate. The committee was originally appointed in 1939 and worked almost 
two years before making its first report, during which time two thousand 
mimeographed copies of proposed standards were sent to the entire bar of 
the State, and hundreds of suggestions were made and discussed. Each of these 
reports has been presented in open meeting of the State Bar Association, and 
at times has brought out a spirited discussion. While most of the recommen- 
dations of the committee have eventually been adopted, a number have been 
rejected or modified at the annual meeting, so that it can be said that the bar 
as a whole, rather than a limited group, stands behind these recommendations. 


The present members of the committee are Margaret McGurnaghan, 
Topeka, chairman; W. G. Fink, Fredonia; T. B. Kelley, Great Bend; J. B. 
McKay, El Dorado; J. S. Brollier, Hugoton; L. Perry Bishop, Paola; O. L. 
O’Brien, Independence; H. R. Branine, Hutchinson; Elmer W. Columbia, 
Parsons; and Wilbur H. Jones, Wichita. The following members have also 
served on the committee: Roscoe E. Peterson, Larned; Laura Rohrer Bauman, 
Junction City; A. W. Hershberger, Wichita; Joe F. Balch, Chanute; Frank G. 
Theis, Arkansas City; D. C. Hill, Wamego; John P. Davis, Topeka; Hon. A. K. 
Stavely, Lyndon; Don Postlethwaite, St. Francis; J. T. Botts, Coldwater; Homer 
V. Gooing, Eureka; Lester L. Morris, Wichita; Paul H. Jenree, Kansas City; 
Barton E. Griffith, Topeka; Langdon L. Morgan, Hugoton; and L. E. Clev- 
enger, Salina. 


The committee desires that all attorneys in the state who are interested in 
the examination of real estate titles submit questions and recommendations 
for action of the committee, and will appreciate any suggestions which may 


be made, 
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TITLE STANDARDS 
ABBREVIATIONS 


In Names and Idem Sonans 


(1) Question: Shall we accept abbreviations of names such as Chas., Geo., 
Jno. and so forth, instead of asking for affidavits of identity? Also, . 
shall we ask for affidavits of identity where the name, though mis- 
spelled, sounds the same as the correct name? 


Recommendation: We recommend that all common abbreviations, deriva- 

tives, and nicknames for christian names be accepted as sufficiently 
establishing the identity of the parties, and affidavits of identity be 
not required. 
Variations in names that are clearly covered by the doctrine of idem 
sonans should not be the subject of title requirements. The Supreme 
Court of Kansas has extended the doctrine of idem sonans to apply 
to names that are approximately the same even though their pronun- 
ciation is slightly different. (1942 Standards, VI.) (See, also, ques- 
tion 14 below.) 


ABSTRACTERS 


Certificates 
(2) Question: What sort of requirement should be made as to certification 


of abstracts? Is it necessary that attorneys require that abstracts of 
title be recertified every time an extension is made? 

Recommendation: For the purpose of examination, an abstract should 
be considered sufficiently certified if it indicates that the abstracters 
were bonded on the dates of their respective certificates, and it is not 
a defect that at the date of examination the statute of limitations may 
have run against the bonds of some of the abstracters. Do not accept 
abstracts made by abstracters known to be unreliable, whether such 
abstracters be or be not bonded. (1942 Standards, III.) 


Records in Office of Register of Deeds 


(3) Question: How should abstracters word their certificates in regard to the 
records in the office of the Register of Deeds? 


Recommendation: All abstracters’ certificates should certify, in addition 
to the statement that the abstract shows all conveyances and other instru- 
ments of record affecting the real estate described, filed for record or 
recorded in the office of the Register of Deeds, that it shows “every 
special clause or condition of any kind or nature other than the cov- 
enants of general warranty and quitclaim which appear in any of said 
instruments; and that the signatures to the several instruments are of 
record as shown, and that all acknowledgments shown are regular in 
form, except as otherwise noted.” This recommendation should not 
affect certificates dated prior to the adoption of this recommendation. 
(1942 Standards, III.) 
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(4) Question: An abstract is certified as follows: “We hereby certify the 
foregoing to be a full and complete abstract of the records of all con- 
veyances touching the real estate first above described, so far as we 
have been able to ascertain the same, after a careful examination of 
the records now in the custody of the Register of Deeds of said 
County and State.” Shall an examiner accept such a certificate? 

Recommendation: If the certificate is an old one and made by a reliable 
abstracter, it might be accepted. In late certificates and new ones, the 
abstracter should be required to leave out the words “so far as we 
have been able to ascertain.” In other words, even though the abstracter 
does not use the certificate recommended by the Kansas Title Associ- 
ation, he should not limit it but should certify to everything which 
applies to that particular piece of real estate which is on file in the 
office of the Register of Deeds. (1946 Standards, VI.) 


AFFIDAVITS 
Adverse Possession 


(5) Question.: Should we accept affidavits of adverse possession to establish 
a title, and if so, where should we draw the line as to their efficacy? 
Recommendation: Do not accept such affidavits to establish title by 
adverse possession. If such a title must be established, quieting title 
proceedings should be had. (1942 Standards, I.) 


Identity 


(6) Question: Property is deeded or mortgaged to John Henry Smith and 
later conveyed or released by John H. Smith, John Smith, or J. H. 
Smith. Should any requirement be made? 

Recommendation: If twenty years or more have elapsed no requirement 
for an affidavit of identity should be made. If less than twenty years 
have elapsed an affidavit identifying the parties should be obtained. 
(1942 Standards, I.) 


Interested Parties 


(7) Question: Should we accept affidavits made by interested parties? 


Recommendation: Do not reject such affidavits on the ground of interest. 
However, the affidavit should be full enough to show the circum- 
stances under which, and means through which, the affiant has knowl- 
edge of the facts included therein. (1942 Standards, I.) 


Discrepancies and Variations in Names 


(8) Question: Is the use of recorded affidavits a proper means of correcting 
discrepancies and variances in names? 

Recommendation: Such affidavits can be used. However, the affidavit 
should be so worded that it shows in itself that the material state- 
ments contained in it are based upon the affiant’s knowledge, and refer 
specifically to the instrument, the parties to it, the land description and 
book and page of record. (1944 Standards, I.) 
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Unacknowledged 


(9) Question: An abstract shows unacknowledged affidavits of record. Should 
these be accepted notwithstanding the statutory provision that an unac- 
knowledged recorded instrument does not impart notice? 

Recommendation: Such affidavits should be accepted on any defect which 
can be cured by affidavit. Not to do so would upset titles and cause 
confusion. (1946 Standards, I.) 


Heirship (See questions 45 and 51 below.) 


ATTORNEYS 
Attitude in Regard to Titles 


(10) Question: What should be the attitude of the attorney as to the mak- 
ing of objections and requirements in examining titles or abstracts 
of title to real estate? 

Recommendation: Many attorneys in Kansas are over-critical in exam- 
ining titles and appear to have in mind the making of every possible 
objection and requirement. It should be kept in mind that a market- 
able title is sufficient in almost every case, and objections and require- 
ments should be made only when the irregularities or defects actually 
impair the title or reasonably can be expected to expose the purchaser 
to the hazard of adverse claims or litigation. (1941 Standards, 
XXIV.) 

CONVEYANCES 

Corporation Deeds 


(11) Question: The title rests in a corporation which later conveys and the 
deed on its face is regular. What information should we have before 
accepting such a deed as to whether or not the corporation is still in 
existence? Should we take the record as it is? 

Recommendation: If a client is purchasing property from a corporation, 
the title examiner should inquire as to its authority to convey. If a 
corporation deed is of record in the chain of title, it should be 
accepted as it is. In the absence of any evidence to the contrary, it 
should be assumed when a deed is properly executed in the name of 
the corporation that the corporation is legally existing. (1942 Stand- 
ards, VIII.) 


Identity of Grantors 


(12) Question: A title is shown in the name of Jennie Jones and is conveyed 
by Jennie Smith with a recital in the deed that she was formerly 
Jennie Jones. Should further proof of identity be required? 

Recommendation: If the body of the deed or the acknowledgment con- 
tain the recital, accept the deed. Otherwise require additional proof. 
(1941 Standards, XI.) (See question 16 below.) 


(13) Question: Property is deeded to John Doe and Mrs. John Doe, his wife, 
and later conveyed to John Doe and Sarah Doe, his wife. What 
requirement ? 


- 
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Recommendation: An affidavit should be obtained showing the name 
of the wife to whom the property is deeded as Mrs. John Doe. 
(1941 Standards, XII.) 

(14) Question: Where the given name or names or the initials as used in 
the grantor’s signature on an instrument vary from his name as it 
appears in the body of the instrument, but his name as given in the 
certificate of acknowledgment agrees with either the signature or the 
body of the instrument, is additional proof of identity necessary? 

Recommendation: No; the certificate of acknowledgment should be 
accepted as providing adequate identification. (1944 Standards, V.) 
(See question 1 above.) 


Heirs at Law . 

(15) Question: A deed was executed, say fifteen or twenty years ago, and 
contains a recital that the grantors are the only heirs at law of the 
title holder of record. Taking into consideration that the words “heirs 
at law” have different meanings in different states, should the exam- 
iner take the title with this recital (whether or not the record owner 
was a resident of Kansas) or should he require that the title be quieted? 

Recommendation: The title should be quieted. The deed is simply 
acknowledged and the recitals in it are not made under oath. (1944 
Standards, VII.) 


Marital Status 
Change of Name by Marriage 


(16) Question: When the name of a woman is changed by marriage subse- 
quent to her acquisition of title, and she then conveys by an instru- 
ment executed in her former name with her married surname added, 
is she sufficiently identified ? 

Recommendation: Yes. (1944 Standards, IV.) (See question 12 above.) 


Change of Name of Spouse 


(17) Question: Where a deed represents, either in the body or in the acknowl- 
edgement that the grantors are husband and wife, is it necessary to 
determine whether such representation is correct when in a preceding 
instrument in the chain of title the name of the other spouse was 
different ? 

Recommendation: The recital may be relied upon if the transaction is 
an old one. If within the past fifteen years it should be ascertained 
what became of the other spouse. (1944 Standards, II.) 


No Recitals as to Status 


(18) Question: If a deed contains no recitation as to the marital status of the 
gtantor and no spouse joins in the instrument, what showing is 
necessary ? 

Recommendation: There should be an affidavit that the grantor was 
unmarried at the time of the execution of the deed, or that if married, 
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his spouse was not then and never had been during the existence of 
the marriage relation a resident of Kansas. (1944 Standards, III.) 


Nonresident 


(19) Question: A deed is made by a nonresident of the state and there is 
nothing in it which shows his marital status. Should such a deed be 
accepted? ; 

Recommendation: Do not: accept such a deed unless it can be shown 
by affidavit that the grantor was single at the time of its execution, 
or, if married, that the spouse was not when the deed was executed 
and had not been a resident of Kansas. If this showing cannot be 
had, the title should be quieted. (See 91 Kan. 757 on merchant- 
ability of title on affidavits of possession. (1941 Standards, X.) 


Resident 


(20) Question: A deed is executed by a resident owner and is silent in 
regard to his marital status. Should the deed be accepted? 
Recommendation: There should be a showing that the resident grantor 
is single or require the title to be quieted. The Supreme Court has 
held that affidavits of possession attached to the abstract do not 
necessarily make the title merchantable. (1944 Standards, VI.) 


Receiver's Deeds 


(21) Question: Is a deed made by the receiver and the officers of a corpora- 
tion which recites the order of the court authorizing it sufficient, 
without a showing of the proceedings upon which it is based? 

Recommendation: Do not accept such a deed: without an abstract of 
the proceedings in the receivership, showing the appointment and 
qualification of the receiver; the petition for the sale of the real estate, 
the orders of the court authorizing and confirming the sale, and a 
showing the receiver is still acting at the date of the deed, unless the 
deed has been of record more than fifteen years. (1941 Standards, XI.) 


Trustee — No Recitals of Powers 


' (22) Question: An instrument is executed to John Jones, Trustee. The 
abstract shows a conveyance, assignment or release from him as 
Trustee. Should this be accepted? 

Recommendation: Require a full copy of the deed to the Trustee and 
showing of anything of record revealing the nature of the trust. Boyer 
v. Sims, 61 Kan. 593; Webb v. Rockfeller, 66 Kan. 160; Goss v. 
Rothrock, 102 Kan. 272. (Oil and gas lease to trustee for benefit of 
all lessees; different holding from others. Must have assignment or 
releases from all.) Brown v. Parmalee, 130 Kan. 165. If the instru- 
ment divesting the trustee of title has not been of record more than 
fifteen years and if the record does not disclose the nature of the trust 
or a trust agreement is not in existence which can be recorded, require 
an affidavit from some one who knows the facts, giving the names 
of the beneficiaries under the trust and obtain proper instruments from 
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them divesting them of title. Should the instrument of record be a 
deed and no showing of the nature of the trust can be obtained, then 
deed should be obtained from the trustee and his wife. (1941 Stand- 
ards, XIII.) 


DEFENDANTS Not NAMED IN ALTERNATIVE 


(23) Question: If defendants are not named in the alternative and are served 
by publication, should there be proof they are alive when judgment 
is taken? 


Recommendation: If the judgment has been of record at least fifteen 
years, it should be taken on presumption the defendants were living 
when it was entered. Otherwise, if the defendants are not sued in 
the alternative, there should be a showing they were living when the 
judgment was taken. Sending copies of the publication notice by 
registered mail to defendants served by publication, and asking for 
return receipt helps to eliminate the question of whether or not they 
are living. (1944 Standards, XXI.) 


FEDERAL AGENCIES 


Land Bank Commissioner 
Federal Farm Mortgage Corporation 


(24) Question: A mortgage or the title obtained under it, runs to the Land 
Bank Commissioner acting pursuant to acts of congress therein stated, 
and his successors and assigns. Can the mortgage be released or 
assigned or title conveyed by the Land Bank Commissioner in office 
at the time of executing the instrument? What steps are necessary to 
identify the signer? Can the Federal Land Bank be delegated power 
to act? Is the title obtained a fee simple one? The Federal Farm 
Loan Act purports to assign by operation of law all Commissioner 
mortgages to the Federal Farm Mortgage Corporation. Does this 
eliminate the Land Bank Commissioner from the title? Is release 
from the Federal Land Bank as attorney in fact under its own seal, 
sufficient ? 


Recommendation: The identity of the signer of such instruments requires 
no investigation; and title from the Federal Land Bank under power 
of attorney authorizing it to act, properly recorded and abstracted, 
should be accepted. 


In suits in which mortgage shown of record in the name of the Land 
Bank Commissioner are involved, the committee recommends that 
only the Federal Farm Mortgage Corporation be made a party defend- 
ant and that after setting up such mortgage the following paragraph 
be used in referring to the interests thereunder: 

“Under the provisions of Part 3 of the Emergency Farm Mortgage Act of 1933, 


as amended (12 U.S.C.A., secs. 1016-19), and of the Federal Farm Mortgage 
Corporation Act, as amended (12 U.S.C.A., secs. 1020-20h) the above-described 
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note and mortgage are by operation of law the property of and belong to 
Federal Farm Mortgage Corporation and that said Federal Farm Mortgage 
Corporation is now the owner and holder of full title thereto and of the 
indebtedness evidenced and secured thereby.” (1941 Standards, XIV.) 


Home Owners Loan Corporation 


(25) Question: What about a conveyance or other instrument from the Home 
Owners Loan Corporation ? 

Recommendation: Require in each instance a recorded showing of the 
resolution of the Board of Directors authorizing certain persons to 
act and accept title from the ones the regional office recognizes as 
having the right to execute instruments. (The Omaha office has said 
that the Regional Director and the Regional Treasurer should execute 
deeds to Kansas lands.) (1941 Standards, XV.) 


FORECLOSURES 
By Fiduciary 
(26) Question: A mortgage is foreclosed by the executor or administrator or 
ardian of an estate. The fiduciary purchased in his own name at the 
sale. Should the examiner accept the title, and if so, how long ago 
should the transaction have occurred in order to be considered safe? 
Recommendation: Ordinarily the title should be quieted. If the trans- 
action were an old one and there was no danger of there being incom- 
petents, the title could be passed. (1944 Standards, XI.) 
Certificate of Purchase — not assigned of record 
(27) Question: A sheriff's certificate of purchase has never been assigned of 
record and has been lost. Deed is made to some one other than the 
purchaser at sheriff's sale. The deed may recite ‘do sell and convey 
unto X, the holder of the certificate of purchase herein, his heirs,” etc., 
or that “the certificate of purchase has been duly assigned to X,” etc. 
What requirement? 
Recommendation: If the sheriff's deed has been of record for at least 
five years, no requirement should be made. (1944 Standards, VIII.) 


Satisfaction by Clerk of Court 
(28) Question: If a mortgage is foreclosed, sale made and deed executed, 

should the clerk be required to satisfy the mortgage of record? If he 
does not do so, should this be construed as a defect in the title? 

Recommendation: Although the title depends upon the sufficiency of 
the court proceeding and not upon the release executed by the clerk, 
as such a release is required by statute and is easily procured, it should 
be obtained. (1942 Standards, VII.) 


Tax Foreclosure — Sale of Real Estate 


(29) Question: Under section 79-2804, General Statutes of 1935, referring to 
tax foreclosure sale suits it is provided, ‘And on the date fixed for 
such sale by such notice, the said sheriff shall offer each such tract of 


. 











The JOURNAL 


land, lot or piece of real estate separately for sale, and the same shall 
be sold at public auction to the highest and best bidder therefor.” 
Does this mean that each lot shall be sold separately, or that all of 
the tract upon which taxes have not been paid, standing in the name 
of one individual, if the lots are contiguous, and have been listed for 
taxation as a body, shall be sold as one tract? 

Recommendation: The real estate should be sold as it is described on the 
tax rolls and as advertised for sale under G. S. 1943 Supp., 79-2303. 
(1944 Standards, IX.) 


INHERITANCE TAXES 
Filing Finding No Tax Chargeable 


(30) Question: Where should finding of the State Commission of Revenue 
and Taxation in regard to inheritance tax be filed when the Commis- 
sion finds that there is no tax chargeable? 

Section 79-1512, G. S. 1935, provides when a tax is chargeable, certi- 
fied copies shall be filed in the office of the county treasurer and in 
the probate court. In case no tax is chargeable, a certificate from the 
Commission filed in the office of the register of deeds is evidence that 
no tax exists. 
But under G. S. 1945 Supp., 59-2249, there may be an administration 
pending and if sections 59-2250 and 2251 are invoked, heirship can- 
not be decreed and interests assigned until a showing in regard to 
inheritance tax is made. 

Recommendation: If the Commission finds no tax is due the certificate 
should be filed in the probate court as well as in the office of the 
register of deeds. (1941 Standards, XVIII.) 


Decree of heirship and assignment of interest entered prior to finding in 
regard to inheritance taxes. 


(31) Question: Is decree entered under G. S. 1945 Supp., 59-2250 and 59-2251 
(secs. 226 and 227 of Probate Code) void if entered before the finding 
in regard to inheritance tax is made by the Commission? 

Recommendation: No decree should be entered until after the certifi 
cate of the State Commission of Revenue and Taxation has been made 
and filed in the probate court, if the decedent has died within ten 
years prior to the date of the filing of the petition for a decree of 
heirship and assignment of interests. 

If death occurred more than ten years prior to the filing of such peti- 
tion, a specific showing of that fact should be made in the petition 
and also in the decree of the court, and the decree should adjudge in 
such circumstances that there is no tax due. (1941 Standards, XIX.) 


INSTRUMENTS OUTSIDE THE CHAIN OF TITLE 
Deed 
(32) Question: A stray warranty deed is recorded, properly executed and cor- 
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rectly describing the land. Should this be considered outside the chain 
of title or would an explanation be necessary ? 

Recommendation: If such an instrument be of record for more than 

fifteen years, pay no attention to it unless there is something of record 
to put one on notice. 
If of record less than fifteen years, there should be a showing of what 
interest the grantor or grantee claims in the land. (1941 Standards, . 
XXII.) (See 33 below) 

Mortgage 

(33) Question: A mortgage is shown on an abstract with no title shown in 
the mortgagor at the time of its execution or subsequently thereto. 
The mortgage is released of record. Should Standard XXII, 1941, be 
amended to include such mortgages? 

Recommendation: Standard XXII should be amended to include such 
mortgage, the amended Standard to read: “If such deed or mortgage 
be of record for more than fifteen years, consider it outside the chain 
of title, unless the examiner has some notice of possession by the 
grantor in the deed or mortgage, or the mortgage is made to the 
record title holder. If the instrument is of record for less than fifteen 
years, there should be a showing of the interest claimed by the per- 
son executing it.” (1946 Standards, III.) 


JoInT TENANCY 
How Expressed 
(34) Question: How should joint tenancies be expressed in a deed? 

Recommendation: As G. S. 1945 Supp., 58-501 (sec. 1, ch. 181, Laws of 
1939) states that such estates must be clearly expressed, the recom- 
mendation is made that the granting clause in the deed and the bequest 
or devise in the will run to “X and Y and the survivor of them as 
joint tenants and not as tenants in common,” and that the habendum 
and warranty clause in deeds use the words “‘to said grantees” without 
incorporating the words “heirs and assigns.” 
We call attention to sec. 67-202, G. S. 1935, which provides that ‘the 
term ‘heirs’ or other words of inheritance shall not be necessary to 
create or convey an estate in fee simple’ and also to the statutory 
forms of deeds set out in sec. 67-203, 204. (1942 Standards, IX.) 
(See 35 below) 

(35) Question: Shall Standard IX, 1942, which refers to deeds taken in joint 
tenancy, be amended to permit the acceptance of deeds already of 
record, where the grantees are shown as “John Doe and Mary Doe, 
his wife, or the survivor of them,” or words of similar import? 

Recommendation: Accept deeds which clearly express the intention of 
creating a joint tenancy, such as those using the words “survivor,” 
“in survivorship,” or “as joint tenants,” but do not accept deeds in 
which the grantees are described as “A and B,” “A and B jointly,” 
“A or B,” “A or B jointly,” or similar words. (1946 Standards, II.) 
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Survivorship — Proof of Death of a Joint Tenant 


(36) Question: Title to property has been taken in joint tenancy and convey- 
ance is made by the surviving joint tenant. What proof of death 
should be required in order to show title in the survivor? 

Recommendation: From and after the date of the adoption of this 
recommendation, if the estate is administered, enough of the proceed. 
ings should be abstracted to show the death of the joint tenant. If 
the estate is not administered, there should be a certificate establishing 
death from the proper federal, state or local vital statistics authorities, 
or a certificate of death signed and sworn to by the undertaker who 
conducted the funeral, or an affidavit of death from some responsible 
person who knows the facts. The certificate or affidavit should be 
recorded in the office of the register of deeds of the county where the 
land is situated, and shown on the abstract. (1946 Standards, II.) 


Taxability — Federal Estates Tax 


(37) Question: Under the federal law, notwithstanding joint tenancy, estates 
taxes are due from the decedent if he supplied the money for the pur- 
chase of the property. If the estate of the decedent, including all insur- 
ance and the jointly owned property, is less'than the federal exemp- 
tion, what evidence should the purchaser require as to the non- 
taxability of the estate? 

Recommendation: There should be a satisfactory showing, either from 
administration proceedings or by affidavit if there are no proceedings, 
that the value of the estate of the decedent, including jointly owned 
property and insurance, is well under the federal estates tax exemp- 
tion. (1946 Standards, II.) 


MORTGAGES 
Conveyance to Mortgagee 


(38) Question: A mortgage is given on real estate and later the mortgagor 
conveys to the mortgagee. What requirement should be made to show 
whether it is an actual sale, or whether the deed is security for the debt? 


Recommendation: If the mortgage is released and the deed is an abso- 
lute conveyance and the mortgagee conveys by warranty deed, no 
showing should be required. If the mortgagee is the client and is 
taking the deed from the mortgagor, there should be an estoppel afi- 
davit and a release of the mortgage. (1944 Standards, XIII.) (See 
39 below) | 


Deed in Satisfaction of Mortgage 


(39) Question: The owner of land executed a mortgage upon it and then 
defaulted in payment of interest, principal or taxes. He makes a deed 
to the mortgagee or his assigns, subject to encumbrances of record, 
and the holder of the mortgage releases it. There is nothing in the 
deed to indicate that the release of the mortgage is a part considera- 
tion for the conveyance. Is this sufficient to pass good title to the 
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mortgage holder? Is Standard XIII, 1944, sufficient to take care of 
this? 

Recommendation: Accept the deed as passing title, relying on Standard 
XIII, which reads as follows: “If the mortgage is released and the 
deed is an absolute conveyance and the mortgagee conveys by war- 
ranty deed, no showing should be required. If the mortgagee is the 
client and is taking the deed from the mortgagor, there should be an 
estoppel affidavit and a release of the mortgage.” (1946 Standards, III.) 


Release — Errors in Recitals 


(40) Question: A release of a mortgage, or oil and gas lease, or other encum- 
brance contains errors in its recitals as to date of record, the book and 
page of record, or date or parties to such encumbrance. What require- 
ment, if any? 

Recommendation: If the release in the mind of the ordinarily prudent 
person contains enough correct data to identify the encumbrance 
intended to be released, the release should be considered sufficient. 
(1942 Standards, VII.) ° 


Unrecorded Mortgage Referred to in Chain of Title 


(41) Question: When a deed is recorded and refers to a mortgage or mort- 
gages which cannot be found on the record, is it necessary to require 
any further explanation of such mortgage or mortgages? Suppose 
the deed has been recorded for fifteen or twenty years? 

Recommendation: If the deed has been recorded for a sufficient length 
of time that the statute might have run against the mortgage or mort- 
gages, and if it can be shown that no claim has been made under such 
mortgage or mortgages and no payments of interest or principal made 
by the titleholders since the recording of the deed, the title can be 
taken on such showing; otherwise, quiet title. (1944 Standards, XII.) 

Unreleased Mortgages, Chapter 261, Laws 1945 

(42) Question: Shall chapter 261, Laws of 1945 (G. S. 1945 Supp., 67-331), 
relating to unreleased mortgages of record prior to January 1, 1914, 
be followed? 

Recommendation: This act should be followed and all such mortgages 
be considered void if the affidavit provided for in such act is not 
recorded prior to July 1, 1946. (1946 Standards, VII.) 


OIL AND GAS LEASES 


(43) Question: Should a requirement be made for a release of an oil and gas 
lease after the primary or definite term of the lease has expired, or 
after production has ceased? 

Recommendation: A copy of the lease should be shown on the abstract 
and, if the lease contains the usual provisions and is for a term of 
years and as long thereafter as oil and/or gas is produced from the 
leased premises, and no affidavit showing production has been filed 
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during the definite term, as provided by section 55-205, General Stat- 
utes, 1935, then no release should be required. 

It is recommended, however, that a proper affidavit be recorded and 
shown on the abstract, stating that no oil or gas was produced during 
the primary or definite term, or that such production has ceased. Such 
an affidavit, setting forth facts showing that such production has ceased 
shall be considered sufficient to show the termination of such a lease 
after the primary or definite term has expired, and no release shall be 
required in such case. 

The examining attorney should make a requirement that the pur- 
chaser satisfy himself that no one is in possession claiming under such 
oil and gas lease, and that neither oil nor gas is actually being pro- 
duced upon the land. (1941 Standards, XX.) 


Release — containing errors or irregularities 


(44) Question: A release of a mortgage, or oil and gas lease, or other encum- 
brance contains errors in its recitals as to date of record, the book and 
page of record, or date or parties to such encumbrances. What require- 
ment, if any? 


Recommendation: If the release in the mind of the ordinarily prudent 
person contains enough correct data to identify the encumbrance 
intended to be released, the release should be considered sufficient. 
(1942 Standards, VII.) 


PROBATE PROCEEDINGS UNDER THE CODE 


Affidavits of heirship when time for administration of estate expired 
prior to July 1, 1939 

G. S. Supp., 59-2250 (sec. 226 of Probate Code) as amended in 1941 
provides that if an owner of property has been dead more than one year 
and his estate has not been administered, or if no will has been admitted 
to probate nor administration had in this state, or in which administration 
has been had without a determination of the descent of such property, 
any person interested in the estate or claiming an interest in such prop- 
erty, may petition the probate court of the county of the decedent's 
residence or of the county wherein real estate of the decedent is situated, 
to determine its descent. 


(45) Question: Does this apply to estates in which the time for administra- 
tion had expired prior to July 1, 1939, and showing of heirship by 
affidavit has been recorded or is attached to an abstract of title or 
can be readily obtained? 

Recommendation: (a) If a person owning an interest in property has 
been dead for more than one year prior to July 1, 1939, and his estate 
has not been probated, but there is of record prior to July 1, 1939, in 
the office of the register of deeds of the county in which the real 
estate is situated, an affidavit giving all the essential facts necessary 
to prove heirship and the devolution of the property to the heirs, such 
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affidavit shall be taken as sufficient showing of heirship and the 
assignment to heirs of their respective interests in such property and 
no further proceedings shall be required, except showing in regard to 
inheritance and estate taxes, if necessary. 


Recommendation: (4) If a person owning property has been dead for 
more than one year prior to July 1, 1939, and his estate has not been 
administered, or if administered, no proper finding of heirship has been 
made by the court, the title having passed from his heirs at law, a 
duly executed affidavit showing all the essential facts regarding heir- 
ship shall be considered sufficient, whether executed prior or subse- 
quent to July 1, 1939. Such affidavit shall be recorded. If necessary, 
obtain a showing in regard to inheritance and estate taxes. (For form 
of affidavit see question 51 below.) 


Recommendation: (c) If title is still in decedent’s heirs at law or any 
one of them, and an affidavit of heirship has not been recorded prior to 
July 1, 1939, if administration has not been had decreeing heirship 
and assigning interests and the now-claim statute (sec. 215) G. S. 
1945 Supp., 59-2239 has become effective, in any transfer from the 
heirs or heir at law require proceedings under G. S. 1945 Supp., 59- 
2250, sec. 226 of the Probate Code. 


Recommendation: (d@) If title to decedent’s real estate is still in his 
heirs at law or any one of them, no administration having been had 
and no proper affidavit of heirship having been recorded, if a mort- 
gage has been executed by the decedent or by his heirs at law, accept 
extensions or renewals of such mortgage on affidavits of heirship but 
require the affidavits to be recorded. 


Recommendation: (e) If an estate has been administered and closed 
prior to July 1, 1939, and the verified petition or affidavit or final order 
of the court-shows the essential facts necessary to decree heirship, 
accept the findings. Examiners should be willing to take any showing 
on the abstract which in view of lapse of time would be more reason- 
able than anything one would be able to obtain now. 


Recommendation: (f) If it is deemed necessary to decree heirship and 
assign interests under G. S. 1945 Supp. 59-2250 and 2251, and the 
title to the real estate comes through more than one unprobated estate, 
use one proceeding for the purpose of decreeing heirship and assigning 
interest. (1941 Standards, I.) 


Certified Copy of Decree or Transcript of 
Proceedings to other Counties. 


(46) Question: A decree of descent and assignment of interest was obtained 
under G. S. 1945 Supp. 59-2250 in one county and a certified copy of 
the decree sent to another county in which the decedent owned real 
estate. Was this enough, or should a transcript of the proceedings 
—— forwarded and in what county office should such transcript 
be filed? 
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Recommendation: A full transcript of the proceedings in the court of 
original jurisdiction should be filed and recorded in the probate courts 
of all counties in which the decedent owned real estate. (1942 Stand- 
ards, II.) 


Children — Born or Adopted subsequent to execution of will. 


G. S. 1945 Supp. 59-610 (Sec. 46 of Probate Code) provides that if after 
making a will the testator marries and has a child, by birth or adoption, 
the will is thereby revoked. If after making a will the testator is 
divorced, all provisions in such will in favor of the testator’s spouse 
so divorced are revoked. 

(47) Question: Should after born and after adopted children be disinherited 
or the section amended? 

Recommendation: That there be presented to the legislature an amend- 
ment worded similarly to that of Minnesota, providing as follows: 
“If any child of the testator, including a posthumous child, born after the 
making of a will, or a child adopted by said testator after the making of such 
will, has no provision made for him by the testator by will or otherwise, he 
shall take the same share that he would have taken if the testator had died 


intestate, unless it appears that such omission was intentional.” (1941 Stand- 
ards, VI.) 


Closing Estate when time for filing claims has expired. 


(48) Question: May an estate be closed under the 1939 Code when the nine 
months’ period for filing claims has expired and all claims have been 
allowed and paid? 

Recommendation: Do not close the estate until the year has expired, 
in order to be sure in an intestate estate a will may not be presented 
for probate; or in a testate estate, a subsequent will may not appear. 
(1941 Standards, IX.) 


Descent and Assignment of Interest. 
Interest of Petitioner in Property — 
Must it be in all property of Decedent? 


(49) Question: (4) The owner of a tract of land died intestate a number of 

years ago. The property was mutually divided among his heirs. One 
heir platted his land into several additions to a town site. The owner 
of some of the lots in one of the additions obtained a decree of heir- 
ship under G. S. 1941 Supp. 59-2250 (sec. 226 of the Code), so far as 
the whole tract of land was concerned. Were the proceedings good 
as to any of the land except the lots owned by the petitioner? 
(4) A decree of heirship was obtained under G. S. 1941 Supp. 59- 
2250, on a certain piece of real estate, but in the petition and order the 
petitioner included all other lands owned by the decedent at the time 
of his death. As the petitioner had title only to the real estate de- 
scribed in his petition, is the decree good as to the other land? 


Recommendation: The probate code provides a method of proof which 
should not be confused with the fact of heirship. The code requires 
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that the petitioner have an interest in the estate or claim of interest 
in such property, but does not provide that the petitioner must have 
an interest in all of the property of the decedent. If the decree is 
properly obtained, it should apply to all such property. (1942 Stand- 
ards, II.) 


Heirship: What Facts to be shown 


(50) Question: What facts in regard to heirs should be shown in the admin- 
istration proceedings? 

Recommendation: Require that the petition for administration (sec. 
59-2219), the petition and order under section 59-2247 (final settle- 
ment), the proceedings under section 59-2249 (hearing and final 
decree), and the proceedings under sections 59-2250 and 2251 contain 
all the essential facts in regard to heirship which would be contained 
in a properly drawn affidavit of heirship. (1941 Standards, III.) 


(51) Question: What facts should be shown to establish heirship? 

Recommendation: If the decedent were married, it should be shown 
whether he or she died intestate, whether there was a surviving spouse, 
naming her or him, whether the decedent was married more than once; 
the names of all children born to him; whether any died prior to his 
death leaving issue, either natural or adopted, and whether the dece- 
dent ever adopted any child or children, showing whether the children 
or issue are over twenty-one years of age or not. 
If the decedent died unmarried and without issue, it should be shown 
whether his father and mother or either of them survived him; and if 
not, whether such parents were married more than once and the names 
of all his brothers and sisters, either natural or adopted; and if any 
of them are dead, whether they left surviving them any children, 
either natural or adopted; and whether such brothers and sisters and 
nephews and nieces were over the age of twenty-one years. (1941 
Standards, IV.) 


Partition suit as an adjudication of heirship. 


(52) Question: When and upon what showing would a partition suit be 
accepted as an adjudication of heirship? 


Recommendation: Do not accept title under a partition suit when admin- 
istration of an estate is being had and the estate is not yet closed, or 
within one year subsequent to the death of the former owner. 

If a partition suit is had more than one year after the death of the 
former owner, and no administration has been had, if the petition 
and the order of the court set out the essential facts necessary for a 
determination of heirship, accept such showing. 

(See amendment to G. S. 1945 Supp. 59-2250: “Provided, Nothing in 
this act shall be construed to divest district courts of power to deter- 
mine descent in any proper action.”) (1941 Standards, II.) 
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NOTICE 


Description of Real Estate Descent Proceedings 


(53) Question: Under G. S. 1945 Supp., 59-2250 and 59-2251, Proceedings to 
Determine Descent, should the notice under section 59-2209 contain 
a description of the land or is reference to the averments of the peti- 


tion sufficient? 


Recommendation: The notice should contain a description of the real 
estate. (1944 Standards, XIII.) (See 54 below) 


(54) Question: Standard XIII, 1944, provides that the notice published under 
G. S. 1945 Supp., 59-2209, shall contain a full description of the real 
estate sought to be distributed under sections 59-2250 and 59-2251. 
Shall this recommendation be amended? 
(a) To refer in the notice to the description as contained in the peti- 
tion or application; or 
(4) Will a short reference to the location of the land within the 
larger area be sufficient in the case of a-long metes and bounds 
description ? 


Recommendation: The Standard should be amended so that the title 
will be acceptable without including the description of the real estate 
in the notice, the notice stating that the real estate involved is that 
referred to and described in the petition. (1946 Standards, IV.) 
(Our Supreme Court has held that in a publication notice under the 
Code of Civil Procedure, the fact that the land may be misdescribed, 
or not described at all, does not void the notice, if the notice shows 
the general nature of the proceeding.) 


SELL, LEASE OR MORTGAGE 


G. S. 1945 Supp., 59-2304 (sec. 259 of Probate Code) provides that notice 
and hearing of the petition to sell, lease or mortgage be given and that 
it be given in the manner provided by section 59-2209 (sec. 185 of Code). 


(55) Question: Should the notice contain a full description of the property 
to be sold, leased or mortgaged? 

Recommendation: A full description of the property should be used 
when it is practical to do so. If this is not practical, the notice 
should show the government or city subdivision in which the real 
estate is situated and refer to the petition for a fuller description. It 
should contain a sufficient description to identify the property. (1941 
Standards, VIII.) 


SALE BY ADMINISTRATOR OR EXECUTOR AT PUBLIC AUCTION 
WHEN LAND IN Two oR More COUNTIES. 
(56) Question: If an administrator is selling at public auction and the land 
is situated in two or more counties, should the sale be made in both 


counties and should notice of sale be published in both counties as in 
foreclosure proceedings? 
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Recommendation: Yes, if the tracts are not contiguous; if contiguous, 
the notice may be given and the sale made in either county. (G. S. 
1945 Supp. 59-2308.) (1942 Standards, II.) 


TITLE 


1. Under Partial Distribution 


(57) Question: Shall we accept title to real estate under G. S. 1945 Supp. 
59-2246 (partial distribution) ? 

Recommendation: Do not accept title from the heirs or devisees under 

a partial distribution until the estate is fully administered and the 

administrator or executor discharged. It may be needed for the pay- 

ment of claims. No decree assigning interests can be made prior to 

the entering of the decree of final distribution. (1941 Standards, V.) 


2. Under Foreign Will 


(58) Question: What shall be the procedure under the code, when the title 
comes through a foreign will ? 

Recommendation: If the estate has been closed in the foreign jurisdic- 
tion, a duly authenticated copy of the will, the proceedings admitting 
it to probate and journal entry of final settlement and of discharge 
of the executor, should be admitted to probate under G. S. 1945 Supp. 
59-801. In addition there should be a showing in regard to inheritance 
tax due the State of Kansas. If the testator left a surviving spouse, 
there should be a showing from the court of original jurisdiction 
whether such spouse accepted or renounced the provisions of the will 
in his or her behalf. The amendment to 59-801 provides that the pro- 
bate court upon the admission of such will shall determine whether 
administration is necessary. 

If the estate has not been closed in the foreign jurisdiction, the authen- 
ticated copy of the will should be admitted here, an administrator c. t. 
a. appointed and ancillary proceedings had here. (1941 Standards, V.) 


Witnesses — Testimony 


G. S. 1945, Supp., 59-2224 (sec. 200 of Probate Code) provides that on 
the hearing of a petition to probate a will at least two of the subscrib- 
ing witnesses, if within the state and competent to testify, shall be exam- 
ined; otherwise the testimony of other witnesses may be admitted to 
prove the capacity of the testator and the due execution of the will, and 
as such evidence may admit proof of the handwriting of the testator 
and of the subscribing witnesses. 

(59) Question: Would the “other witnesses” be capable of testifying as to 
handwriting or the capacity of the testator at the time of executing 
the will; that it was duly executed and to state whether or not he was 
under duress, and so on, as would the witnesses to the will? Would 
the notice of hearing of the petition to probate given to the heirs, 
devisees, and legatees obviate any criticism of using “other witnesses” ? 
What about a will executed within the state? 
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Recommendation: The Code does not provide that a copy of the will 
shall be sent to the heirs, devisees, and legatees with the copy of the 
published notice and therefore the committee recommends that sub- 
section 3 of section 59-302 (sec. 18 of Code) be used when witnesses 
are without the jurisdiction of the court; that commissions be issued 
as heretofore for the proof of due execution; that other testimony 
be not used unless all the witnesses to the will are dead, incompe- 
tent, or their whereabouts unknown. (1941 Standards, VII.) 


RIGHTS OF WAY AND ABANDONMENT 


(60) Question: If a railroad or a public highway obtains its right of way by 
deed and not by way of an easement or by condemnation, and the 
right of way is afterwards abandoned, what showing of abandonment 
is necessary ? 


Recommendation: Obtain certificate fromthe Highway Commission or 
from the railroad showing the right-of-way has been abandoned. This 
should be recorded. In old cases take affidavits of abandonment and 
nonuser. 

However, we call attention to Nott v. Beightel, 155 Kan. 94, in which 
it is held that where a railroad acquired title to real estate by war- 
ranty deed, in which deed there was nothing limiting the grantee on 
the use to be made of the real estate and in which there were no 


provisions for reversion (or where there is nothing in the contract or 
conveyance indicating that they have been purchased for a right of 
way, p. 97), the railroad company takes a fee title and the land does 
not revert to the original grantor or his heirs when the railroad aban- 
dons the use of the land for railway purposes. In such cases it would 
be necessary to have a deed from the company. (1942 Standards, IV.) 


SOLDIERS AND SAILORS CiIviL RELIEF ACT OF 1940 


(61) Question: What affidavits should be filed and orders entered for the 
purpose of obtaining judgments against defaulting defendants under 
the above act? 


Recommendation: If the plaintiff knows that the defaulting defendant 
is not in the service, or that he is in the service: 
Affidavits showing such facts and the source of plaintiff's knowledge 
should be filed in each instance, and if such defendant is in the service 
an order of court should be obtained appointing an attorney to answer 
and represent him in the taking of judgment. 
When it is not known whether or not the defaulting defendant is in 
the service: 
As he may be, affidavit showing the plaintiff does not know whether 
or not he is in the service should be filed, and application made for the 
appointment of an attorney to represent him. Then proceed with the 
taking ‘i judgment as though he were in the service. (1941 Standards, 
XXIII. 
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(62) Question: In what courts should the provisions of the act be followed? 
Recommendation: In judgments of district courts in all civil actions 
where there are defaulting defendants. The Act should be followed 

in probate courts, especially on orders to sell, lease or mortgage real 

estate, and on the order of final distribution; and also when judgments 

are taken in civil actions in city or county courts. (1941 Standards, 
XXIII.) 

Tax DEEDS 


Recorded within statutory period. Shall title be accepted? 


(63) Question: Title comes through a very old tax deed which was recorded 
within the statutory period after its issuance. Should the title be 
accepted under it without a suit to quiet title? 


Recommendation: The title should be quieted unless the attorney is 
absolutely satisfied that the tax deed is good upon its face. The Com- 
mittee recommends that Standard XVI, 1941, which deals with tax 
foreclosure deeds be followed, and that other tax deeds be not accepted 
until some curative or validating act is passed. (1946 Standards, V.) 


Recorded — but no conveyance under it 


(64) Question: An abstract shows a tax deed of record, with no conveyance 
from the tax deed holder. There is a complete chain of title through 
the fee owners. Should any requirement be made as to the tax deed? 


Recommendation: If the tax deed holder is not in possession and the 
tax deed has been of record more than fifteen years, no claim having 
been made under it, accept the title. Otherwise, obtain quitclaim 
deed from the tax title holder or quiet title. (1946 Standards, V.) 


,Tax Foreclosures 
(65) Question: Shall the examiner accept title under a tax deed? 


Recommendation: Such deed should be accepted if it is a sheriff's deed 
obtained under Article 28 of G. S. of Kansas 1935, ‘‘Foreclosure and 
Sale by the County,” and the 1941 amendment thereto, if all parties 
in interest are made parties to the suit and the proceedings properly 
had. (1941 Standards, XVI.) 


VACATION PROCEEDINGS 


Requirement on vacation 


(66) Question: What should the title examiner require to be shown on the 
abstract if an addition or a part of an addition is vacated ? 


Recommendation: The abstract should contain a complete transcript of 
the vacation proceedings. In vacation proceedings involving any 
streets, alleys and additions, it is recommended that the abstract of 
title contain an abstract of the petition, full copy of publication notice 
and proof of publication, an abstract of the vacation order, and the 
consent of the city where applicable. (1942 Standards, V.) 


. 
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VALIDATING STATUTES 
When acceptable 


(67) Question: In what circumstances should validating statutes be accepted? 
There has been a great difference of opinion among lawyers as to whether 
these acts shall be accepted at all or whether they shall be considered 
as applying to instruments of record for a specified period prior to the 
effective date of the act, or whether they shall be considered continu- 

ing statutes. 


Recommendation: The Committee recommends that attorneys exam- 
ining titles to Kansas real estate follow the decisions of our Supreme 
Court applying to G. S. 1935, 67-237 (Building & Loan Assn. v. Gor- 
don, 88 Kan. 263; Bentley v. Keegan, 109 Kan. 762; Brinkman v. 
Empire Gas & Fuel Co., 127 Kan. 551) and construe that section as a 
continuing validating act; that G. S. 1945 Supp. 79-1529 in regard to 
canceling inheritance taxes be also considered a continuing act. 


Recommendation: So far as other validating acts are concerned, the 
Committee recommends that such acts be considered as only affecting 
instruments of record or proceedings had at the time of the passage 
of the act and of record at the date or for the length of time set for 
in the act. (1941 Standards, XVII.) 
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ANNUAL MEETING 


We are fast approaching the date of the Sixty-fifth Annual Meeting 
of our Association: May 22, 23, 24, 1947. This time the Topeka Bar Asso- 
ciation is the host. We are not at liberty to say what the Topeka members 
will do, but we venture a guess that their best efforts will be put forth to 
surpass Wichita. 


The Executive Council has decided that more time is needed to give a 
better-rounded program for the Annual Meeting. It has therefore authorized 
the use of as much of May 22nd as may be deemed necessary to be added to 
the usual two full days. 


It has not been possible to set up in the February issue of The Journal 
a tentative program. The present plan is to have the May issue come out 
early. It will contain the complete, detailed program. 


Last year attendance at the Annual Meeting was the largest in the history 
of the Association. There is ample reason to believe that the Sixty-fifth 
Anniversary will be even larger. BRJ 


REARRANGEMENT OF JUDICIAL DISTRICTS 


Proposed legislation providing for the rearrangement of Kansas judicial 
districts to eliminate seven districts and seven judges has been approved by 
the State Legislative Council for submission to the 1947 Kansas Legislature. 
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The bill is designed to distribute the trial work more evenly among the 
district judges and save the expense of maintaining permanent courts in 
counties where trial dockets are extremely light. 

Drafting of the measure followed a two-year study by the council’s judi- 
ciary committee, whose members reported that some districts had fewer than 
200 cases a year, while judges of other districts had more than 700 cases. It 
was reported that in some counties there had not been a jury trial in more than 
three years. 

Members of the committee said their survey showed an increasing tendency 
for litigants to waive juries and try their cases before the court. This practice 
results in shorter trials and enables the judge to take on additional work, it 
was pointed out. 

Under the bill, the seven districts to be abolished would be consolidated 
into other circuits the second Monday in January, 1949. The measure provides 
that the seven judges who would be eliminated by the consolidation would 
continue to draw their salaries for their full term of office, even if they were 
no longer on the bench. — American Law and Lawyers, Vol. 8, No. 41, p. 8 
(November 26, 1946). 


JOTHE LOITOR 


Address communications to Franklin Corrick, 
Third Floor, Statehouse, Topeka, Kansas 


INCOME TAX STATUS OF COUNTY LAW LIBRARIES 


By FreD L. CONNER 
Great Bend, Kansas 


The Barton County Law Library Trustees recently made inquiry of the trustees of 
other county law libraries, organized under the Kansas Statutes, regarding certain relations 
which might arise with the Commissioner of Internal Revenue. The law libraries seem 
to be operating uniformly regarding these matters, but we found that none of those had 
obtained any rulings from the Commissioner. Consequently an application was made 
to the Commissioner for a ruling on these items wil a copy of the letter from the 
Commissioner is enclosed as it might be of interest to other library associations. 

The following is a copy of said letter made under date of November 25, 1946 
(IT: P: T: 1. RD): 

“Reference is made to the evidence submitted for use in determining your status 
for Federal income tax purposes. 

“The evidence discloses that you are an unincorporated organization formed in 
February, 1946, pursuant to Chapter 164, Laws of Kansas, 1945, which provides for 
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the establishment of a law library in counties meeting the conditions specified in the 
statute. The law provides who shall have use of your facilities and methods of raising 
funds for your maintenance and, in general, regulates your activities. 

“It is the opinion of this office, based upon the evidence presented that if you are 
operated strictly in accordance with your stated purposes, you will be entitled to exemption 
from Federal income tax under the provisions of section 101 (6) of the Internal Revenue 
Code as an organization enuend and operated exclusively for educational purposes. 

“Accordingly, you will not be required to file income tax returns unless you change. 
the character of your organization or the purposes for which you were organized, or 
unless you engage in any activities not contemplated by your stated purposes, or attempt 
to influence legislation. 

“Furthermore, under substantially identical authority contained in sections 1426 
and 1607 of the Code, the employment taxes imposed by such statute will not be 
applicable to remuneration for services performed in your employ so long as you meet 

e conditions prescribed above for retention of an exempt status for income tax purposes. 

"You will be required, however to file annually, beginning with your current 
accounting period, an information return on Form 990 with the collector of internal 
revenue for your district so long as this exemption remains in effect. This form may 
be obtained from the collector and is required to be filed on or before the fifteenth 
day of the fifth month following the close of your annual accounting period. 

“Contributions made to you will be deductible by the donors in arriving at their 
taxable net income in the manner and to the extent provided by section 23 (0) and 
(q) of the Internal Revenue Code, as amended. 

“Bequests, legacies, devises, or transfers, to or for your use will be deductible in 
arriving at the value of the net estate of a decedent for estate tax purposes in the manner 
and to the extent provided by sections 812 (d) and 861 (a) (3) of the Code. Also, 
gifts of property to you will be deductible in computing net gifts for gift tax purposes 
in the manner and to the extent provided in section 1004 (a) (2) (B) and 1004 
(b) (2) and (3) of the Code. 

“Since the actual activities of an organization are a material factor in determining 
whether or not it is organized and operated in accordance with the several provisions of 
law referred to herein you should, after your first complete year of operation, complete and 
fle with the collector of internal revenue for your district Form 1023 in order that the 
effect of your actual operations upon your exempt status may be determined. You should 
attach to the Form 1023 a classified statement of your receipts and disbursements during 
the year and a statement of your assets and liabilities as of the close of the year. It will 
not be necessary to again LP sae a copy of the statute under which you were organized. 

“The collector of internal revenue for your district is being advised of this action. 


“By direction of the Commissioner.” 
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CASE NOTES 


“The Right of Trial by Jury Shall Be 
Inviolate”’ 


In the recent case of Farmers State Bank 
v. Lanning, 162 Kan. 95, (1946), which 
was an action to quiet title, both plaintiff 
and defendants claimed to be in possession 
of the land, the a by adverse pos- 
session and the defendants as cotenants; 
the Supreme Court, in holding that the 
action was not one in which the defendants 
were entitled to a jury trial as a matter of 
right, also stated general principles to be 
considered in determining the existence of 
that right in all civil cases. 


Scope of Note: 

The scope of this note is to examine the 
extent and interpretation of the Constitu- 
tional ranty! set out above, along with 
the code provision abolishing the “distinc- 
tion between actions at law and suits in 
equity,”? and the so-called jury trial stat- 
ute, in order to determine the status of 
the right of trial by jury in civil cases in 
Kansas. The pleadings, together with the 
nature of defense interposed in an action, 
will be considered to determine their effect 
upon the right to a jury. 

I 
General Considerations: 

1. It is well established in Kansas that 
the eg provision is Senate as 
a guaranty of the right to trial by jury as 
it eeekes pid law before the pe - 
tion of the Constitution. Further, the 
right does not extend beyond cases where 
it existed at common law, hence, in those 
instances where a cause of action has been 
provided for by the state legislature since 


the adoption of the Constitution, no right 
to a jury trial exists unless expressly pro- 
vided for by law.5 Also, as to matters 
which were determined by summary pro- 
ceedings prior to the Constitution, it 
follows that the legislature may make 
similar provision now.® 


2. Notwithstanding the code provision 
abolishing the distinction between actions 
at law and suits in equity, the terms “legal” 
and “equitable” must still be used to dif- 
ferentiate between cases where the right 
to a jury trial was a matter of right and 
cases where it was not a matter of right.’ 
The purpose of the legislature in adopting 
the code was to make all redress, legal or 
equitable, available in one action.8 The 
principal case acknowledges that “legal” 
and “equitable” distinctions must exist and 
be utilized in determining the right to trial 
by jury.® It follows that the adoption of 
the code of civil procedure did not change 
the cases in which a jury trial was a matter 
of right at common law. 


3. The jury trial statute!° has been ex- 
plained as an attempt, by the framers of 
the code, to define the right secured by the 
Constitution.11 The statute then recognizes 
the distinctions between law and equity 
and that the right of trial by jury is to be 
determined as at common law before the 
adoptiou of reformed procedure. In the 
specific cases declared by the statute, a 
jury is a matter of right. 


4. Neither party may demand and have 
a trial by jury as a matter of right in actions 
which are in the nature of proceedings for- 
merly called suits in equity.12 However, in 
such actions, the court may in its discretion 


1 Constitution of Kansas, Bill of Rights, Section 5. 


2 G. S. 1935, 60-201. 


3 G. S. 1935, 60-2903: “Issues of fact arising in actions for the recovery of money or specific 
real or personal property shall be tried by a jury... .” 

4 Ross v. Commr’s of Crawford Co. (1876) 16 Kan. 411; Tatlow v. Bacon (1917) 101 Kan. 27, 
165 Pac. 835; Nusz v. Nusz (1942) 155 Kan. 699, 127 Pac. 2d 441. 

5 Swarz v. Ramala (1901) 63 Kan. 633, 66 Pac. 649; Tatlow v. Bacon, (supra) note 4. 

6 Ross v. Commr’s., (supra) note 4; Epp v. Hinton (1918) 102 Kan. 435, 170 Pac. 987, (action 


to enforce atty’s lien). 


7 Houston v. Goemann (1917) 99 Kan. 438, 162 Pac. 271. 
8 Minch v. Winters (1927) 122 Kan. 533, 253 Pac. 578; Hasty v. Pierpont (1937) 146 Kan. 517, 


72 Pac. 2d 69. 


9 Farmers State Bank v. Lanning (1946) 162 Kan. 95. 


10 G. S. 1935, 60-2903, (supra) note 3. 


11 Gordon v. Munn (1910) 83 Kan, 242, 111 Pac. 177. 
12 Kimball v. Connor (1866) 3 Kan. 414; Woodman v. Davis (1884) 32 Kan. 344, 4 Pac. 262; 
Andregg v. Sparrow (1940) 152 Kan. 744, 107 Pac. 2d 739; Tamsk v. Continental Oil Co. 


(1944) 158 Kan. 747, 150 Pac. 2d 326. 
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send any or all of the issues to a jury to be 
tried.18 The findings of a jury in such an 
instance are merely advisory and the court 
is in no way bound by them. 

5. From the well settled principles set 
out here, the test of the existence of the 
right to trial by jury, may be stated: Is 
the action cognizable at law or in equity? 
The nature of an action must be deter- 
mined from the issues raised by the plead- 
ings as a whole. It is the real meritorious 
controversy between the parties, and not 
the form in which it is presented, that is 
determinative of the nature of an action.’ 


II 


The right of trial by jury in civil actions 
under code procedure becomes complicated 
for the reason that by its provisions both 
legal and equitable relief are available in 
the same action. Three types of situations 
arise in cases where law and equity are 
combined in some manner: 


1. Legal and Equitable Causes of Action 
Joined: 
When a plaintiff alleges both legal and 
equitable causes of action, the court has 


the power to try the equitable cause as 
though it stood alone and a jury cannot 
be Beennded as a matter of right; with 
reference to the legal cause in the same 
action, a jury must be called to determine 
the issue.15 This mode of pleading under 
the code does not endanger the right to 
trial by jury in the legal cause. 


2. Equitable Action — Legal Defense: 


When an action is in the nature of a 
suit in equity, the interposition of a legal 
defense by pleading a set-off or counter- 
’ aim, which considered alone or in an 
ordinary “law” action would have entitled 
the pleader to a jury as a matter of right, 
will not alter the character of the equity 
suit into an action of law where a jury can 


TT 


13 Hixon v. George (1877) 18 Kan. 253. 
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be demanded. The defendant who intro- 
duces such a legal counterclaim or set-off 
in defense to an equitable action, has no 
right to a jury trial of the whole action or 
of the issues raised by his pleadings.1¢ 

The basis of this principle seems to be 
two-fold: First, that the defendant may 
bring an independent action on his legal 
counterclaim or set-off and in that way be 
assured of a jury trial or he may elect to 
interpose his counterclaim in the equitable 
action. Once he has made his election to 
assert the counterclaim in the equitable 
action, he cannot claim a jury and divest 
the court of equity jurisdiction. Second, 
that when a court of equity once obtains 
jurisdiction of a cause, it will retain juris- 
diction for all purposes and dispose of all 
issues presented.17 However, the court has 
held, where no right to equitable relief is 
established, that the court will not retain 
jurisdiction to decide remaining legal issues, 
but will leave the parties to their legal 
remedies.18 


3. Legal Action — Equitable Defense: 


The right to a trial by jury where a 
defendant relies upon an equitable defense 
to a legal action depends on whether or 
not the equitable defense has the effect of 
converting the action into a suit in equity.1® 

Where the plaintiff has stated an action 
at law, it will not be converted into a suit 
in equity by an equitable defense which 
attempts to label the whole action as 
equitable and asks for no affirmative 
equitable relief.?° 

However, in those actions wherein an 
equitable defense is pleaded and that de- 
fense amounts to a claim for affirmative 
relief, such cross action is treated like any 
other suit in equity and the issues raised 
thereon are triable by the court.22 Justifi- 
cation for converting the action at law into 
a suit in equity could easily be found in 


14 Atkinson v. Crowe Coal and Mining Co. (1909) 80 Kan. 161, 102 Pac. 50, 106 Pac. 1052, (Title 
Action); Hasty v. Pierpont, (supra) note 8; Farmers State Bank v. Lanning, (supra) note 9. 
15 Woodman v. Davis (1884) 32 Kan. 347, 4 Pac. 262, (Four equitable causes and one legal 


cause joined). 


16 Larkin v. Wilson (1882) 28 Kan. 513, (action to quiet title— counterclaim in nature of 
ejectment: held, no jury). Fisher v. Rakestraw (1925) 117 Kan. 441, 232 Pac. 605, (review 


of authority); see also, 89 ALR 1392. 


17 State Bank of Downs v. Criswell (1942) 155 Kan. 314, 124 Pac. 2d 500. 

18 Thompson v. Wade (1942) 154 Kan. 611, 121 Pac. 189. 

19 Boam v. Cohen (1915) 94 Kan. 42, 145 Pac. 559. 

20 Estey v. Holdren (1928) 126 Kan. 385, 267 Pac. 1098; Hasty v. Pierpont, (supra) note 8. 

21 Gretsy v. Briggs (1928) 127 Kan. 151, 272 Pac. 178, (action for conversion became examina- 
tion of mutual accounts); Haluba v. Floersch (1935) 142 Kan. 601, 50 Pac. 2d 1004, (petition 
in ejectment — defendant asked deed to be construed a mortgage: held, no jury); Robertson 
v. Robertson (1917) 100 Kan. 133, 163 Pac. 655, (Interpleader). 
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the fact that an affirmative equitable de- 
fense is a separate cause of action of equal 
status with the legal cause, and therefore 
entitled to its own method of trial. 

When the plaintiff alleges facts which 
would have been triable by law, before the 
adoption of the code, and the defendant 
coe Eg a defense which, at that time, 
would have been an equitable defense, 
another interesting problem arises if the 
court does not sustain the defense. Does 
the court, by virtue of the rule that once 
equity takes jurisdiction it will be main- 
tained to the end of the litigation, proceed 
to dispose of the case or does the fact that 
the defendant’s defense has failed make it 
a matter cognizable in law only and entitle 
the plaintiff to a jury trial? Evidently the 
matter has not been presented to the 
Supreme Court of this state. However, in 
a case arising in the Federal District Court 
of Kansas, the United States Supreme Court 
held that the equitable issue raised should 
first be disposed of and then the remaining 
issues at law are triable by a jury.?? 


Summary: 


In actions which are in the nature of an 
“action at law,” a jury may be demanded 
as a matter of right if one could have been 
demanded successfully before the adoption 
of the Constitution. In actions which are 
in the nature of a “suit in equity,” a jury 
is not a matter of right. The code provi- 
sion and the jury trial statute have not 
extended or diminished the right of trial 
by jury in such cases. Provisions of the 
legislature rule in all other cases. 

If legal and equitable causes are joined, 
each may be tried in its own way. A legal 
defense interposed in an equitable action 
will not merit a jury trial but an equitable 
defense to a legal action, if amounting to 
a plea for affirmative relief, will have its 
own method of trial. 


MARION W. CHIPMAN, 


W. K. CLARK, 
Washburn School of Law. 


False Imprisonment — Invasion of 
Interest of Personality on Suspicion 
That Property is Being Carried Away 


The plaintiff, after making purchase in 
defendant company’s store, looked at 
dresses. While the plaintiff was trying on 
dresses, a clerk reported to the assistant 
manager that the plaintiff had put two 
baby dresses into her shopping bag without 
paying for them. As the plaintiff left the 
store, the assistant manager followed her 
and later had a uniformed policeman, 
without a warrant, stop her on the street, 
The assistant eggs then tore open the 
packages in the plaintiff's shopping bag. 
Not finding the dresses, he inquired in a 
loud voice as to the whereabouts of the 
baby dresses she had stolen from the store. 
The plaintiff denied her guilt and, after a 
detention of about twelve minutes, the 
assistant manager instructed the policeman 
to release her. Held, that probable cause 
to believe that the plaintiff had stolen mer- 
chandise was no defense in an action for 
false imprisonment in which only com- 
pensatory or actual damages are sought. 
Lewis v. Montgomery Ward and Co., 144 
Kan. 656, 62 Pac. (2d) 875, (1936). 

This decision represents the law in Kan- 
sas regarding the use of probable cause to 
believe that one’s property is in danger of 
being lost as a defense in an action of false 
imprisonment brought by one suspected of 
stealing goods against the owner of the 
goods.! Kansas has uniformly held that a 
private person not armed with a warrant 
arrests at his peril, and that the only ac- 
ceptable justification for such an action is 
the proof that the party arrested was guilty.? 
The only use which can be made of the 
presence of probable cause in Kansas is the 
avoidance of punitive or exemplary dam- 
ages.8 Where the action is brought to re- 
cover merely actual or compensatory dam- 
ages, evidence offered to show that the 
defendant, in committing the acts com- 
plained of, acted in good faith and with- 
out malice is not admissible for the pur- 
pose of diminishing such actual damages.‘ 


22 Liberty Oil Co. v. Condon National Bank (1922) 260 U. S. 235, 43 S. Ct. 118, 67 L. Ed. 232. 


1 Comer v. Knowles, 17 Kan. 436, (1877); Garnier v. Squires, 62 Kan. 321, 62 Pac. 1005, (1900); 
Whitman v. Railway Co., 85 Kan. 150, 116 Pac. 234, 34 L. R. A. (N. S.) 1029, Ann. Cas. 1912D, 
772, (1911); Cordell v. Standard Oil Co., 181 Kan. 221, 289 Pac. 472, (1930); Ward v. S. H. 
Kress & Co., 138 Kan. 860, 28 Pac. (2d) 983, (1934). 

2 Comer v. Knowles, supra; Garnier v. Squires, supra; Whitman v. Railway Co., supra. 

3 Comer v. Knowles, supra; Garnier v. Squires, supra. 

4 Comer v. Knowles, supra; Garnier v. Squires, supra. 
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All that is necessary to constitute false 
imprisonment in Kansas is that the plaintiff 
be restrained of his liberty without any 
sufficient legal cause therefor, and by words 
or acts which he fears to disregard’ and 
for this he is always entitled to the actual 
damages sustained as a result of the defend- 
ant’s wrongful acts. 

This Kansas rule regarding probable 
cause is well founded in precedent. It 
seems to be the rule that has been almost 
universally followed until recent years.¢ 


The postulates of the common law on the » 


subject were set out in the leading case of 
Palmer v. Maine Cent. R. Co., tried in 
1899. The court, in that decision, laid 
down the accepted rule that an individual 
may not arrest for a misdemeanor on sus- 
picion no matter how well grounded. The 
only justification for such an arrest is to 
show that the party arrested was actually 
guilty. This case has long been considered 
as a leading case on the subject and has 
often been cited by courts in other juris- 
dictions as laying down the proper rule 
of law.? 

The Kansas Supreme Court, in a leading 
case on the subject,’ which has been cited 
and relied upon in other jurisdictions,® said 
that in false imprisonment ‘the essence 
of the tort is that the one complaining 
has been wrongfully detained against his 
will . . .” This is a fundamental rule 
which has been universally recognized. If 
the plaintiff has not been wrongfully de- 
tained against his will, it is not false im- 
prisonment.1° Therefore, in cases in which 
a finding of fact showed that the plaintiff 
voluntarily stayed or returned in order to 
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- his innocence, there was no wrong- 
ul detention and thus no false imprison- 
ment.11 

It has often been said that probable 
cause is no defense in false imprisonment 
cases in which the plaintiff was believed to 
have committed a misdemeanor.!2 Such 
statements have usually been made in deci- 
sions of cases which involved arrests for 
misdemeanors made under illegal process 
or by private individuals where no offense 
had been committed.18 

However, the courts are not fully in 
accord on the availability of probable cause 
as a defense in cases in which the defend- 
ant, in the defense of his property, has 
restrained the plaintiff against his will on 
the mistaken. belief that the plaintiff had 
stolen property from him. Many courts 
make no distinction between this situation 
and the situation in which there is wrong- 
ful detention under an illegal process or 
for some other type of misdemeanor.14 
The principal case shows that as late as 
1936 the Kansas courts made no such dis- 
tinction in false imprisonment cases. In 
fact, there seems to have been only one 
jurisdiction which accepted probable cause 
as a defense to such an action prior to 
1936.15 

Massachusetts was apparently the first 
jurisdiction to recognize probable cause as 
a defense in an early case tried in 1873.16 
This was followed by a similar holding in 
1923 in which the court pointed out that 
probable cause is a defense but that it is 
never a complete defense. In addition to 
having probable cause, the detention must 
have been reasonable as well, both in man- 


5 Comer v. Knowles, supra; Garnier v. Squires, supra; Whitman v. Railway Co., supra; Cordell 


v. Standard Oil Co., supra. 


6 Palmer v. Maine Cent. R. Co., 92 Me. 399, 42 Atl. 800, 44 L. R. A. 673, (1899); Harris v. 
Terminal R. Ass’n, 203 Mo. App. 324, 218 S. W. 686, (1920); Titus v. Montgomery Ward & 
Co., 232 Mo. App. 987, 123 S. W. (2d) 574, (1938); Hostettler v. Carter, 73 Okla. 125, 175 Pac. 


244, (1918). 
7 Palmer v. Maine Cent. R. Co., supra. 
8 Whitman v. Railway Co., supra. 


9 James v. Mac Dougall and Southwick Co., 184 Wash. 314, 235 Pac. 812, (1925). 

10 Cordell v. Standard Oil Co., supra; James V. Mac Dougall and Southwick Co., supra; Sweeney 
v. F. W. Woolworth Co., 247 Mass. 277, 142 N. E. 50, 31 A. L. R. 311, (1924); Fenn v. Kroger 
Grocery and Baking Co., Mo., 209 S. W. 885, (1919). 


11 James v. Mac Dougall and Southwick Co., supra; Sweeney v. F. W. Woolworth Co., supra; 
Fenn v. Kroger Grocery and Baking Co., supra. 

12 Cordell v. Standard Oil Co., supra; Palmer v. Maine Cent. R. Co., supra; Harris v. Terminal 
R. Ass’n, supra; Hostettler v. Carter, supra. 

13 Collyer v. S. H. Kress & Co., 5 Calif. (2d) 175, 54 Pac. (2d) 20, (1936); (1936), 84 U. Pa. 
Law Rev. 912. 

14 Comer v. Knowles, supra; Garnier v. Squires, supra; Palmer v. Maine Cent. R. Co., supra; 
Titus v. Montgomery Ward & Co., supra; Hostettler v. Carter, supra. 

15 Standish v. Narragansett Steamship Co., 111 Mass. 512, 15 Am. Rep. 66, (1873); Jacques v. 
Childs Dining Hall Co., 244 Mass. 438, 138 N. E. 843, 26 A. L. R. 1329 & note, (1923), 

16 Standish v. Narragansett Steamship Co., supra. 
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ner and length of time. In the latter case 
the court held that the defendant’s right 
to protect his property justified detaining 
the frome for investigation; in other 
words, there was probable cause. However, 
the plaintiff obtained a judgment because 
the jury found that the detention was 
unreasonable.!7 

The next jurisdiction to follow this 
Massachusetts doctrine was California. In 
1936, the court of that state adopted the 
view taken by the Massachusetts court.1® 
The operation of this defense is that prob- 
able cause is a question of law for the 
court and the reasonableness of the restraint 
is a question of fact for the jury.!® In 
arriving at this decision, the California 
court said, ‘‘and this is the law because the 
right to protect one’s property from injury 
has intervened.” The court also indicated 
that this defense is available only to the 
owner, or his agent, in the defense of his 
mae intimating that the rule would not 

applicable if the offense believed to be 
in the process of commission related to 
the person or property of another.2° One 
other restriction laid down by the Califor- 
nia courts is that probable cause is a defense 
in an action for false imprisonment only 
where a person has probable cause to be- 
lieve that another is stealing his property, 
as distinguished from the situation where 
the offense has been completed.2! Califor- 
nia still holds to the universally accepted 
rule that probable cause is no defense in 
actions for false imprisonment involving 
unlawful arrests under the authority of 
illegal process issued in civil actions and 
that probable cause is not pertinent to any 
issue in such a case.?? In arriving at the 
decision in the Collyer v. Kress case, the 
California court cited and relied on the 


17 Jacques v. Childs Dining Hall Co., supra. 
18 Collyer v. S. H. Kress & Co., supra. 


earlier Massachusetts case,28 a Missouri 
case, and an excerpt from Ruling Case 
Law. The Missouri case did not support 
the doctrine of probable cause. The defend- 
ant won in that case because there was no 
restraint shown.24 The statement taken 
from Ruling Case Law, when read with 
the whole section, seems to give little or 
no support to the view taken by the Cali- 
fornia court.25 This is pointed out to show 
that the California court had little or no 
authoritative precedent to support it when 
it accepted probable cause as a defense to 
an action for false imprisonment. How- 
ever, since that time, the basic doctrine of 
the Collyer v. Kress case has been accepted 
by at least three other states. 

The Missouri courts had Keowee 
never recognized the doctrine put forth by 
the California court, regardless of the fact 
that the Califotnia court cited a Missouri 
case?6 in arriving at their decision.2” This 
fact is pointed out by the Springfield Court 
of Appeals in a Missouri case tried in 
1938.28 At that time the Missouri court 
declared that probable cause had no place 
in an action for false imprisonment where 
only compensatory damages were sought 
but that it could be shown to prevent the 
recovery of exemplary or punitive damages. 
It will be noted that this is the rule fol- 
lowed by the Kansas court in the principal 
case. This view was followed by the Mis- 
souri court in two later cases arising out 
of the same incident as the 1938 case.” 
However, in 1941 the Missouri Supreme 
Court, in a different case, cited and ap- 
proved the decision of the California court 
in Collyer v. Kress.2° In that case, the Mis- 
souri court held that a store owner was 
justified in detaining the plaintiff until an 
investigation was made and until goods 


19 Jacques v. Childs Dining Hall Co., supra; Collyer v. S. H. Kress & Co., supra; Mackie v. 
Ambassador Hotel Corp., 123 Calif. App. 215, 11 Pac. (2d) 3, (1932). 


20 Collyer v. S. H. Kress & Co., supra. 


21 Collyer v. S. H. Kress & Co., supra; Moffatt v. Buffum’s, Inc., 21 Calif. App. (2d) 371, 69 Pac. 


(2d) 424, (1937). 


22 Collyer v. S. H. Kress & Co., supra; Lowry v. Standard Oil Co., of Calif., 54 Calif. App. (2d) 


782, 130 Pac. (2d) 1, (1942). 
23 Jacques v. Childs Dining Hall Co., supra. 


24 Fenn v. Kroger Grocery and Baking Co., supra. 


25 11 R. C. L. 805. 


26 Fenn v. Kroger Grocery and Baking Co., supra. 


27 Collyer v. S. H. Kress & Co., supra. 
28 Titus v. Montgomery Ward & Co., supra. 


29 Gust v. Montgomery Ward & Co., 234 Mo. App. 661, 136 S. W. (2d) 94, (1939); Hurst v. 
Montgomery Ward & Co., Mo. App., 145 S. W. (2d) 992, (1940). 
30 Teel vy, May Department Stores, 348 Mo. 696, 155 S. W. (2d) 74, (1941). 
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acquired under questionable circumstances 
were returned, but that the store was not 
justified in detaining the plaintiff further 
in an attempt to get a signed confession. 
The case was reversed and remanded be- 
cause the instructions given the jury in the 
trial court had allowed them to consider 
the full time of detention in computing 
the plaintiff's damage rather than just the 
time she was detained after the goods were 
returned. When the case came back up to 
the Missouri Supreme Court after it had 
been retried, the defendant had judgment 
and it was afirmed.®! . 

Missouri is not alone in its recognition 
of the rule laid down by the California 
court. Oklahoma formerly took the same 
view as the Kansas court toward probable 
cause as a defense to false imprisonment.®? 
However, in 1940 the Oklahoma Supreme 
Court cited and approved the holding of 
the California court.83 In that case the 
plaintiff recovered but apparently on the 
ground that the detention was unreason- 
able. The Tennessee Court of Appeals 
— the use of probable cause as a 

lefense to an action of false imprisonment 
in 1943.34 However, unlike the Missouri 
and Oklahoma courts, it did not cite the 
California case®5 as a precedent. Instead, 
the Tennessee court relied on the earlier 
Massachusetts case and an excerpt from 
American Jurisprudence.26 The plaintiff 
also recovered in that case on the ground 
that the restraint was unreasonable. This 
is a usual limitation on the right of self 
help as is the situation in the right of self 
defense, the right to recapture chattels and 
to abate nuisances. 

The American Law Institute Restate- 
‘ ment of Torts also recognizes the right in 
the owner of property to restrain one 
thought to have interfered with his prop- 
erty interest.87 The apparent variance of 
the California decision from the established 
tules regarding false imprisonment gave 
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rise to many articles in legal periodicals. 
Almost without exception these writers 
have indicated their approval of the Cali- 
fornia decision.3® 

This writer feels that perhaps this is a 
modern trend in the law of false imprison- 
ment which can very well continue and 
develop. In actions of false imprisonment 
occasioned in the defense of property the 
courts must resort to the process of weigh- 
ing plaintiff's right to freedom from con- 
finement against defendant's right to pro- 
tect-his property. Unquestionably, in the 
past, the right to freedom from confine- 
ment was regarded much more favorably 
than the right to protect property. The 
regard for these two rights has probably 
not changed a great deal. However, civil- . 
ization has changed and the modern mer- 
chant, with his open counter displays and 
help-yourself store, is at a much greater 
disadvantage in the protection of his prop- 
erty than the merchant of several years ago, 
who kept his merchandise out of the cus- 
tomer’s reach. This rule, that in the de- 
fense of property probable cause is a 
defense to actions for false imprisonment, 
seems to adequately sig the individual's 
right te freedom from confinement. In 
order to make it a complete defense it 
must also be shown that the restraint was 
reasonable, both in manner and length. 
Since there has been no case in the Kansas 
Supreme Court involving this problem 
since the principal case in 1936, which is 
the same year in which the California 
Supreme Court delivered the opinion which 
seemed to pave the way for the other juris- 
dictions which have recognized probable 
cause as a defense, it will be interesting to 
see how the Kansas court will deal with 
the problem when it arises again. 


ROBERT L. MorRIson, 


University of Kansas 
School of Law. 


31 Teel v. May Department Stores, 352 Mo. 127, 176 S. W. (2d) 440, (1943). 


82 Hostettler v. Carter, supra. 


33 S. H. Kress & Co. v. Bradshaw, 186 Okla. 588, 99 Pac. (2d) 508, (1940). 
34 Little Stores v. Isenberg, 26 Tenn. App. 344, 172 S. W. (2d) 13, (1943). 


35 Collyer v. S. H. Kress & Co., supra. 


36 Jacques v. Childs Dining Hall Co., supra; 22 American Jurisprudence, at page 368, Sec. 24. 

37 American Law Institute Restatement of Torts, Secs. 77-80. 

38 (1936) 21 Minn. L. Rev. 107; (1936) 84 U. Pa. L. Rev. 912; (1936) 25 Calif. L. Rev. 119; 
(1936) 11 Wash. L. Rev. 178; (1936) 10 So. Calif. L. Rev. 103. 
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False Imprisonment — The Restraint; 
How Effected 


Plaintiff, a passenger on a freight train, 
was injured while attempting to alight from 
the steps of the caboose while the train 
was moving. Plaintiff was a man seventy- 
five years of age. When he fell one of the 
bones in his right leg was broken. After 
the accident the salons came to where 
he was lying on the platform and informed 
him that the law required him to obtain 
from the plaintiff a written statement, when 
in fact there was neither a law nor any 
tule of the company which required a pas- 
senger to make such a statement. Relying 
upon the truth of what the conductor told 
him, however, the plaintiff consented to 
remain and make a statement, and was 
detained thereby from fifteen to twenty 
minutes. HELD, that the plaintiff's sub- 
mission in reliance u e conductor's 
misrepresentation of the law amounted to 
an unlawful imprisonment, and that the 
defendant is liable for such damages as 
were the natural and proximate result 
thereof. Whitman v. Railway Co., 85 Kan. 
150, 116 Pac. 234, 34 LRA (NS) 1029, 
Ann, Cas. 1912 D 722. 


The difficulty with the Whitman case, 
as was stated in the opinion, is that there 
was neither evidence of personal coercion 
on the part of the conductor, nor was there 
any claim that the plaintiff ap rehended 
that compulsory measures would be used if 
he did not yield. It has long been consid- 
ered the accepted law of false imprison- 
ment that there must be a submission to 
force or to threat of force. 


False imprisonment is necessarily a 
wrongful interference with the personal 
liberty of an individual. Comer v. Knowles, 
17 Kan. 436. A lawful restraint is never 
a false imprisonment. Comer v. Knowles, 
17 Kan. 436; Gariety v. Fleming, 121 Kan. 
42, 245 Pac. 1054; Hanson v. Sward, 92 
Kan. 1, 140 Pac. 100. To constitute false 
imprisonment it is not necessary that the 
person be actually confined within four 
walls. Comer v. Knowles, 17 Kan. 436; 
Doyle v. Boyle, 19 Kan. 168; Gariety v. 
Fleming, 121 Kan. 42, 245 Pac.. 1054; 
Whitman v. Railway Co., 85 Kan. 150, 
116 Pac. 234, 34 LRA (NS) 1029, Ann. 
Cas. 1912 D 722; Lewis v. Montgomery 
Ward and Co., 144 Kan. 656, 62 Pac. (2d) 
875; Cordell v. Standard Oil Co., 131 


Kan. 221, 289 Pac. 472, 77 ALR 935n. 
Every intentional restraint on a man’s lib- 
erty is, in the eye of the law, an imprison- 
ment regardless of where or how it is 
effected. Comer v. Knowles, 17 Kan. 436; 
Gariety v. Fleming, 121 Kan. 42, Pac. 
1054. A removal of facilities for move- 
ment may be a false imprisonment. Cor. 
dell v. Standard Oil Co., 131 Kan. 221, 
289 Pac. 472, 77 ALR 935n. 

It is necessary that there should be an 
intent to restrain. A person is not liable 
for false imprisonment unless his act is 
done for the purpose of imposing a con- 
finement, or with knowledge that such 
confinement will, to a substantial certainty, 
result from it. Whitman v. Railway Co., 
85 Kan. 150, 116 Pac. 234, 34 LRA (NS) 
1029, Ann. Cas. 1912 D 722. 

It is, of course, a self-evident proposition 
that any actual confinement or restraint of 
a — against his will and without any 
sufficient legal cause therefor is a false 
imprisonment. Comer v. Knowles, 17 Kan. 
436. It is not necessary, however, to con- 
stitute a false imprisonment that actual 
force should be used, as the wrong may be 
committed by words alone or by acts alone, 
or by both, and by merely operating on the 
will of the individual through a fear of 
force or violence. Comer v. Knowles, 17 
Kan. 436; Cordell v. Standard Oil Co., 
131 Kan. 221, 289 Pac. 472, 77 ALR 
935n. Mere words are insufficient to effect 
false imprisonment if the person is not 
deprived of freedom of action, however 
they are sufficient if they impose a restraint 
upon a person’s liberty of action and move- 
ment. Whitman v. Railway Co., 85 Kan. 
150, 116 Pac. 234, 34 LRA (NS) 1029, 
Ann. Cas, 1912 D 722. 

One is not obliged to incur the risk of 
personal violence or insult by resisting until 
actual violence is used. Impending and 
threatened physical violence which to all 
appearances can be avoided only by sub- 
mission, operates as effectually to constitute 
false imprisonment, if submitted to, as if 
the arrest were forcibly accomplished with- 
out such submission. Thus where a person 
is held at the point of a loaded revolver 
for thirty minutes, by one suspecting him 
of larceny, it is held to be a false imprison- 
ment. Garnier v. Squires, 62 Kan. 321, 62 
Pac. 1005. 

It was held in the Whitman case that 
all that is necessary to constitute false 
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imprisonment is that one be restrained 
without any sufficient legal cause therefor, 
and by words or acts which he fears to 
disregard ; P there was no evidence that 
the plaintiff feared that force might be used 
if he disregarded the conductor’s words, 
rather, he was afraid that he would violate 
the law. Thus it appears that the case rep- 
resents an extension to the generally ac- 
cepted law of false poe Sno er tgp (i.e., 
that there must be a submission to force 
or to threat of force), in that a false 
imprisonment may be effected by a sub- 
mission to fear of violating the law 
founded upon a misrepresentation of the 
law made by the offending party. 


Notwithstanding that the Whitman case 
is unique in American jurisprudence, its 
decision would seem to be sound inasmuch 
as a respect of the law is so deeply instilled 
in the members of our civilized society that 
the will of the individual may be over- 

wered just as easily by a fear of violat- 
ing the law as by a fear of force. One 
may not, with impunity, wrongfully inter- 
fere with the personal liberty of an indi- 
vidual by falsely representing that the law 


requires such wrongful interference to be 
made. 


WALTER L. MCVEY, JR., 


University of Kansas 
Law School. 


Escrow Delivery — Doctrine of Relation 
Back as Applied in Kansas 


The general rule, that a deed takes effect 
only at the time of effective delivery, is too 
well known to require citation of authority. 
The doctrine, here under consideration, 
deals with an exception to that general 
tule in an effort to 5 seme whether and 
when the doctrine of relation back will be 
applied to the delivery of a deed. For the 
purposes of this discussion it will be 
assumed that the instrument or deed was 
validly delivered in escrow, that all condi- 
tions and contingencies have happened, 
and that the escrow holder is entitled to 
deliver the instrument or deed to the 
grantee. 

The doctrine itself is not complicated 
but the determination of whether and 
when the doctrine is to be applied presents 
the difficulty. The doctrine of relation 
back, presupposing validity of the escrow 
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delivery and performance of all conditions, 
holds that under certain conditions the 
time of effective delivery of a deed will 
be related back to the original delivery to 
the escrow holder. The fiction of the doc- 
trine is based on the necessity to do justice 
rather than on logic. Any attempt to 
explain the doctrine by logical analysis .is 
only frustrated by the basic principles of 
Anglo-American Jurisprudence. No at- 
tempt will here be made to rationalize the 
various reasons and logics sometimes set 
forth in an effort to explain the existence 
of the doctrine. It suffices to say that the 
doctrine of relation back stands as an 
illogical exception to the general rule of 
law regarding the delivery of a deed. We 
are given the key, indicating its develop- 
ment to be more historical than logical, in 
Scott v. Stone, 72 Kan. 545, 84 Pac. 117 
(1906), where the court said, “This doc- 
trine of relation is of ancient origin and 
has always been applied both at law and 
in equity, to meet the requirements of jus- 
tice, to protect purchasers, and to effectuate 
the intent of the parties to the contract.” 

To understand when the “requirements 
of justice” demand the application of the 
doctrine, the decided cases where the court 
has applied or refused to apply it, must be 
examined. 


The last case in which there was a valid 
escrow delivery and the court considered 
the doctrine was Baker v. Snavely, 84 Kan. 
179, 114 Pac. 370 (1911). In that case 
Baker, holder of a tax deed, brought a 
quiet title action against Snavely et. al. 
receiving thereby a judgment quieting title 
in him on November 21, 1905. Thereafter 
on November 28, 1905, Baker executed 
and placed in escrow a warranty deed to 
Matkins. On February 19, 1906, Matkins, 
although not yet in possession of his deed, 
executed a warranty deed to Thompson 
and placed it in the hands of the same 
escrow holder that held his deed from 
Baker. While these deeds were thus held 
in escrow Weisiger, a defendant in the 
quiet title action, filed a motion to open 
4 the judgment quieting title in Baker. 

is motion was made on March 3, 1906. 
On March 31, 1906, the deed from Baker 
to Matkins and the deed from Matkins to 
Thompson were delivered by the escrow 
holder to the grantees. The contention of 
the defendants, Matkins and Thompson, 
was that the doctrine of relation should 
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be applied to relate the effective delivery 
date to the time of placing the deeds in 
escrow. The court held that the motion to 
reopen the quiet title action was notice to 
these defendants of the rights of Weisiger. 
In refusing to apply the doctrine the court 
said, ‘Whether a deed executed and placed 
in escrow relates back to the time of the 
contract and execution thereof, so as to 
vest the grantee with full title from that 
time, or whether it becomes such convey- 
ance only upon the full performance of 
the conditions seems to depend upon which 
of the two theories will promote justice 
under all circumstances of the individual 
case. A purchaser contending that a deed 
should relate back to the time it was placed 
in escrow has the burden of proving, as 
against intervening rights, that he is other- 
wise unable to protect himself from loss,” 

In Wilson v. Wolverton, 137 Kan. 663, 
21 Pac. (2d) 313, (1933), the court men- 
tioned the doctrine but refused to apply it 
because there was no valid escrow delivery. 


From the adjudicated cases in this state 
it appears that the death of the grantor 
subsequent to the first delivery, but prior 
to the second delivery, will operate to per- 
mit the application of the doctrine, if, in 
the opinion of the court, the ends of justice 
and the intent of the parties is best served. 
In Davis v. Clark, 58 Kan. 100, 48 Pac. 
536, (1897), where one of two grantors 
died prior to the second delivery of a 
mortgage, and the grantee had knowledge 
of that fact, the court said, in protecting 
the interest of the mortgagee, quoting from 
Foster v. Mansfield, 3 Metc. 414, (Mass. 
1841), “where the deed is delivered as an 
escrow, and afterwards, and before the 
second delivery, the grantor becomes inca- 
pable of making a deed, the deed shall be 
considered as taking effect from the first 
delivery, in order to accomplish the intent 
of the grantor, which would otherwise be 
defeated by the intervening incapacity.” 
Likewise, in the case of Nolan v. Otney, 
75 Kan. 311, 89 Pac. 690 (1907), the 
grantor recited in his deed that “the same 
(deed) is not to take effect until death 
of the grantor” and also made oral pro- 
visions for certain acts to be done after 
his death. The court in sustaining the 
rights of the eng as against the heirs- 
at-law, related the effective delivery date 
back to the first delivery in escrow. Jus- 
tifying this extreme application of the 
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doctrine, notwithstanding the clear legal 
meaning of the deed, the court said, ‘The 
real intent of the grantor being the object 
of our search, the inquiry is, not what do 
his words mean in strict legal contempla- 
tion, but in what sense did he use them. 
. . . A well defined tendency appears... 
to uphold the deed if possible, and if 
necessary to that end to regard it as 
speaking with colloquial freedom rather 

an formal accuracy. Whatever terms 
may be employed in stating the exception, 
the relation back to the first delivery is 
always to accomplish and never to defeat 
justice.” 


Closely allied with the death of the 
grantor are other intervening disabilities, 
between the first and second delivery, such 
as insanity of the grantor or the coverture 
of a femme sole, whereby the grantor 
becomes incapable of making a deed. In 
general, the courts will apply the doctrine 
of relation back so as to accomplish the 
intent of the grantor at the time of the 
first delivery. In Davis v. Clark (dictum), 
supra, the court said, ‘‘What ever the rea- 
son in support of the doctrine of relation 
from second to first delivery, there seems 
to be unanimity in the adjudged cases to 
the effect that the escrow, for instant, of 
a femme sole, deliverable upon conditions 
which remain unperformed until after 
coverture, may nevertheless be delivered 
upon their performance notwithstanding 
the intervening disability.” 


Although no Kansas cases appear to 
have been decided where the grantee 
became disabled between the first and 
second delivery, other courts have applied 
the doctrine to protect the interests of the 
grantee. In Prewitt v. Ashland, 90 Ala. 
294, 7 So. 831, (1890), the court said, 
“Where the grantee dies after the first 
delivery and before the final one, the 
trustee holding it (deed) may deliver it 
to the grantees’ heirs, and it will be held, 
ordinarily, to have taken effect in the 
ancestor, so as to transmute title through 
him to the heirs by inheritance, where 
nothing intervenes to prevent.” 


Other cases arise where there are neither 
intervening incapacities of the grantor or 
grantee, nor the rights of a third party 
involved, where the court will apply the 
doctrine for the single purpose of doing 
justice to the parties to the contract. Such 
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was the case of Scott v. Stone, supra, 
where the court applied the doctrine to 
allow the collection of rents by the grantee 
while the deed was in escrow because the 
grantee was paying interest from the date 
of the contract of sale. The court said, 
“It has been held that whether by this 
tule of relation the operation of the deed 
will be carried back to the date of the 
contract of sale, to the execution of the 
deed, or only to its actual delivery to the 
grantee, will depend on the intent of the 

ies as shown by the transaction. (in 
this case) It is necessary to protect the 
grantee in the enjoyment of the — 
which he has bought and paid for, and 
it is necessary to carry out the manifest 
intentions of the parties that this deed 
should relate back to the contract of sale.” 


Several insurance cases have been 
decided where a deed in escrow has been 
held to not pass sufficient interest in the 
ptoperty, upon first delivery, to defeat the 
grantor to his rights under the policy. 
The conditions were later complied with 
and the deed delivered to the grantee, 
notwithstanding the destruction of the 

roperty. See Pomeroy v. Insurance Co., 
86 Kan. 214, 120 Pac. 344, (1912); 
Ellis v. Insurance Co., 108 Kan. 467, 
196 Pac. 598, (1921); and Fuller v. Fire 
Insurance Co., 117 Kan. 282, 231 Pac. 
53, (1924). All of the policies involved 
in these cases contained a voiding clause, 
“if any change other than by the death 
of the owner should take place in the 
title or interest or possession.” These 
decisions were made to turn upon the 
point that the first delivery made no 
sufficient change in interest to bring into 
operation the voiding clause. Although 
the court avoids reference to the doctrine 
of relation back in these cases, no good 
reason appears, why, in the interest of 
justice and equity, the court might not 
apply the doctrine in such cases to relate 
the time of effective delivery back to the 


‘placing of the deed in escrow. 


Having examined the cases on the sub- 
ject, it would appear that the following 
conclusions are supported by the decisions: 

1. The doctrine of relation back is a 


fiction of the law available to the courts 
for the purpose of promoting justice when 
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the application of strict legal principles 
would be inequitable. 


2. The doctrine is to be applied freely 
to effectuate the intent of the parties, and 
that intent is to be determined by a 
liberal interpretation of the instruments. 
Conversely, the court will not apply the 
doctrine either to defeat the determined 
intent of the parties or work a hardship. 


3. The burden of proof is on the 
party, seeking the application of the 
doctrine, to show that he could not 
otherwise protect himself. 


4. Whether or not the doctrine is to 
be applied in a given case rests in the 
discretion of the court. 


The doctrine attests the truth of the 
famous statement of Justice Holmes that, 
“The life of the law is not logic, but the 
experience of mankind.” 


ROBERT C, FOULSTON, JR., 


University of Kansas 
School of Law. 


Workmen's Compensation — Injuries 
from Horseplay 


A recent case decided by the Supreme 
Court of the State of Kansas in April of 
1946,! has in effect denied what has come 
to be known as a ‘Modern Trend” in 
“horseplay” cases under the Workmen’s 
Compensation Laws. First the facts of the 
case, and then a word or two describing 
this so-called “Modern Trend” before we 
can further examine the merits of the 
argument. 


The Kansas case concerns an expediter 
(the claimant) employed by the Appellee 
Co. At a time when there was a lull in 
the work, some of the employees, includ- 
ing the claimant engaged in the pastime 
of attempting to lift and raise above their 
heads, a large roll of waxed paper. There 
was wagering among them as to whether 
they could i ere the feat. The claimant 
was injured while — to perform 
the lifting when the roll slipped and fell 
against his neck. The assistant foreman 
in charge of that department testified that 
on the day before the accident happened, 
he saw other employees lifting the paper 
and told them it was too heavy to lift and 


1 Neal v. Boeing Airplane Co. and Liberty Mutual Insurance Co., 161 Kan. 322, 167 Pac. 2d 


643 (1946). 
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to leave it alone or they would get hurt. 
The appellant argued that there was a 
“Modern Trend” which should be fol- 
lowed away from the old rule which 
denied recovery where the claimant’s own 
act of horseplay resulted in injury. J. 
Hoch, in his opinion for the court, brushed 
this argument aside as one properly to be 
addressed to the legislature and not the 
court and gave as the reason therefore, 
the repeated and consistent construction 
given to the act by the court. 


This “Modern Trend” that is suggested 
by the Appellant is a natural product of 
the attempts of courts throughout the 
nation to liberally construe the provisions 
of the Workmen’s Compensation Acts. 
The theory of these acts was the estab- 
lishment of a new standard of liability 
—that liability was not dependent upon 
negligence, or fault, but upon the relation 
of the injury to the employment. Said 
Judge Elkus of the New York Court, 
“This legislation was to ameliorate a social 
condition — not to define a situation or fix 
a liability by the adherence to the old 
common law,’’? and as expressed recently 
by S. B. Horovitz, a well known writer 
in the field of Workmen’s Compensation, 
“Most persons agreed that the basic prin- 
ciple was sound; that the industry causing 
the injury should pay its share of the cost 
of industrial injuries, and by adding the 
premiums to the cost of the article, pass 
it on to the public which purchased the 
article. Thereafter the general public, 
through ts or private charity, was not 
to carry the load — the burden was to be on 
the article consuming public.” “Although 
contributory negligence, assumptior. of risk, 
and other narrow common law doctrines 
were supposedly forever banned as defenses 
by compensation acts, they reappear in the 
participation cases in new legal garb under 
multiple forms, resembling Joseph’s many 
colored garment.” However the trend of 
modern opinion in these “participation” 
cases and “horseplay” cases has been 
away from the strict no-compensation rule 
and holding that the sportive assaults 
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(“horseplay” or “‘larking”) arise out of 
the employment-environment, are inciden- 
tal to the employment service, and are 
compensable. This doctrine that sportive 
assault cases arise out of the employment- 
environment, and hence arises out of an 
incident of the employment was ably 
expressed by Judge Cardozo in 1920. 
“That the true facts of factory life must 
be recognized, that the apple victim was 
injured, not merely while he was in a 
factory, but because he was in a factory 
in touch with associations and conditions 
inseparable from factory life . . . that 
factories have crowded contacts, and result- 
ing injuries are not measured by the ten- 
dency of such acts to serve the master’s 
business and that such horseplay arose out 
of the me coed as an incident thereof, 
. .”4 Following this decision, many courts 
which had previously refused compensation 
in such cases agreed with this logical 
conclusion of J. Cardozo’s, establishing 
the “modern trend” of opinion. Mean- 
while the Kansas Court apparently con- 
tinued to rely on the exceptions in favor 
of compensability only when there is proof 
of a custom to horseplay, or proof that the 
employer knew or ought to have known 
that the particular kind of horseplay was 
going to take place. 


Said the Kansas Court ‘We _ have 
repeatedly held that the phrase ‘arising 
out and in the course of’ implies some 
casual connection between accidental injury 
and the employment.”5 “If the injury did 
not result directly from performance of 
the work for which the workman was 
employed, it must at least have been 
suffered while performing some act which 
was normally and commonly incident to’ 
such work.”® “We find no decision of 
this court allowing compensation in a case 
in which the claimant was injured by the 
result of some play or sportive act of 
his own. Indeed, compensation has been 
denied even where the injured employee 
was not a participant unless it has been 
shown that the horseplay or dangerous 
practice on the part of the employee had 


2 Verschleiser v. Stern & Son, 229 N. Y. 192, 128 N. E. 126 (1920). 
3 Assaults and Horseplay under Workmen’s Compensation Laws by Samuel B. Horovitz Illinois 
Law Review, October, 1946, and Law Society Journal of Massachusetts, Vol. 12, No. 3, 


August, 1946. 


4 J. Cardozo in Leonbruno v. Champlain Silk Mills, 229 N. Y. 470, 128 N. E. 711, 13 ALR 


522 (1920). 
5 140 Kan. 198, 34 Pac. 2d 542. 


6 Brandon v. Lozier, Broderick and Gordon, 160 Kan. 506, 163 Pac. 2d 384. 
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become a customary thing known to and 
acquiesced in by the employer.”? The 
Boeing Airplane Case follows closely the 
ptevious decisions by the Kansas Court 
on this point. That the employer knew 
of horseplay or of the custom to horseplay, 
and that knowledge of the foreman of 
such horseplay was notice to the master 
were established early in the history of 
the Workmen’s Compensation Laws as 
grounds of recovery in “participation” or 
“horseplay” cases. During that period our 
court adopted this formulism in inter- 
preting the phrases “in the course of and 
arising out of” employment. They allowed 
recovery for an accident to a 17-year-old 
girl who fell from a truck during noon 
hour “‘horseplay,” because of the employer's 
knowledge and consent.® Again empha- 
sizing the knowledge or custom tests the 
Court said, “The very fact that the 
Defendant had a rule against using kero- 
sene to start fires indicates a knowledge 
that such warning was needed, which is 
another way of saying that it indicated 
consciousness of the agent’s custom to use 
coal oil for kindling.”!° Another decision 
stressed that the employer contemplated or 
should have contemplated the result of the 
employment, using the same test as to the 
employer's “knowledge.” 

In Assault cases, closely resembling the 
“ogee of horseplay or larking, the Court 
as also denied or allowed recovery to 
the injured workmen on much the same 
formulas. The rule in force and effect 
was announced in Peavy v. Contracting 
Co. where it was held “an employee work- 
ing for employer under the Workman's 
Compensation Act cannot recover under 
that act for an injury inflicted by the 
foreman in an assault 5 the employee 
unless the employer had reason to antici- 
pate that injury would result if the two 
continued to work together.12 This rule 
was recognized and = in a later 
case where it was said, “It would seem 
to follow that if a workman cannot recover 


7 Neal v. Boeing Airplane Co. (Supra Note 1). 
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for injuries inflicted by a fellow employee, 
over whom the employer presumably has 
some control, he is not entitled to com- 
pensation for malicious injury by a third 
person in mo way connected with the 
employment and entirely outside the 
employment authority, unless there is some 
circumstance that by reason of his employ- 
ment makes him peculiarly and fess. 
subject to assault.”48 The “Peavy” case 
was also followed in a recent case in 
1945 using as its test, whether or not the 
employer had reason to anticipate injury 
resulting where two workmen continued 
to work together.'4 

These are but a few of the cases decided 
in Kansas on the questions of Horseplay, 
Participation in Injury, or Assault on 
fellow-workers, but enough to clearly 
show the comparatively strict and con- 
servative construction of the Kansas deci- 
sions. That the statute should have a 
liberal interpretation to accomplish its 
purpose, was, however, recognized by the 
Court in a Workmen’s Compensation case 
decided in 1946 when J. Hoch said in 
his opinion “Another rule of construction 
here pertinent is that the Workmen's 
Compensation Act is to be liberally con- 
strued.”15 Keeping in mind the decisions 
of the Court on “horseplay” cases, this 
last statement must be viewed as subject 
to limitations of a common law nature. 

This view of allowing compensation in 
“Participation” claims only on proof of 
custom to horseplay, proof of employer's 
knowledge, or that he should have antici- 
pated the results has been the rule from 
the earliest Kansas cases on the subject 
to the present day decisions as shown by 
the Neal v. Boeing Airplane Company 
case.16 Are these limitations to the 
granting of compensation arising from 
the “construction placed on our statute 
in harmony with the overwhelming weight 
of authority,”!7 as stated in J. Hoch’s 
opinion in the “Boeing” case? To support 
this conclusion, he cites 71 C.J. 681. This 


8 Stuart v. City of Kansas City, 102 Kan. 307 (1918), and White v. Kansas City Stock Yards 


Co., 104 Kan. 90 (1919). 


9 Thomas v. The Proctor & Gamble Manufacturing Co., 104 Kan. 432 (1919). 

10 Benson v. Bush as Receiver of the Mo. Pac. Railway Co., 104 Kan. 198. 

11 Chance v. The Reliance Coal & Mining Co., 108 Kan. 121. 

12 Peavy v. Contracting Co., 112 Kan. 637, 211 Pac. 1113. 

13 Covert v. John Morrell & Co., 138 Kan. 592, 27 Pac. 2d 553. 

14 Addington v. Hall & Travelers Ins. Co., 160 Kan. 268, 160 Pac. 2d 649 (1945). 
15 Hoffmann v. Cudahy Packing Co., 161 Kan. 345. 


16 Supra Note 1. 
17 Supra Note 1. 
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same note also shows strong support for 
the more liberal construction urged by 
the appellent in the Boeing case. Citing 
a leading Ohio case on the question,'® 
it is said that playful, sportive acts of 
employees may be a part of the environ- 
ment of their employment. If the acts 
of the employee injured thereby are not 
completely independent and disassociated 
from the performance of his duty and 
such that could be reasonably expected, 
the “lark” is an incident to the employ- 
ment regardless of his participation therein. 
Practical joking and skylarking does not 
usually break the course of employment.'® 
Also cited as supporting the Court’s deci- 
sion is the annotation®® to Pac. Employers 
Ins. Co. v. Ind. Accident Commission, a 
1945 California decision allowing com- 
pensation from injury of fellow employees 
throwing hard rolls at each other in 
cleaning up a hotel dining room to a 
non-participating employee struck in the 
eye by a roll, though such arcs pd 
was neither customary nor permitted by 
employer. This same annotation lists many 
cases of jurisdictions permitting recovery.*! 

These cases allow recovery for the non- 
participant when injured by horseplay of 
fellow-employees whereas the Kansas Court 
said, “Indeed, compensation has been 
denied even where the injured employee 
was not a participant unless it has been 
shown that the horseplay or dangerous 
a on part of the employee had 

ome a customary thing known to and 
acquiesced in by the employer.”2?_ Among 
the states allowing recovery in such cases 
we find California, Colorado, Connecti- 
cut, Illinois, Kentucky, Louisiana, Maine, 
Minnesota, Missouri, New Hampshire, 
New York, North Carolina, Ohio, Okla- 
homa, Pennsylvania, Tennessee, Texas, 
Vermont, Virginia, Wisconsin, and a 
Federal decision.?8 

Certainly then, with twenty states and 
also federal decisions indicating observance 
of a “Modern trend,” the Kansas position 


can hardly claim to be in accord with 
an “overwhelming” weight of authority. 
Especially is this true with regard to the 
non-participant injured by horseplay, and 
the ever-increasing cases allowing recovery 
to injured employees, even when pattici- 
pants, if their conduct has been less than 
wilfull, clearly shows the direction of 
recent opinion. In a decision by J. Rut- 
ledge while on the United States Court 
of Appeals for the District of Columbia,” 
he said, “That it is not relevant to the 
immediate task, involves a lapse from 
duty, or contains an element of volition 
or illegality does not disconnect it from 
them nor nullify their causal effect in 
producing its injurious consequences. Any 
other view would reintroduce the concep- 
tions of contributory fault, action in the 
line of duty, nonaccidental character of 
voluntary conduct and independent, inter- 
vening cause’ as applied in tort law, which 
it was the purpose of the statute to discard. 
It would require the application of dif- 
ferent basic tests of liability for injuries 
caused by volitional conduct of the claim- 
ant and those resulting from negligent 
action, mechanical causes, and the volitional 
activities of others....”” And, as suggested 
by Horovitz in his article on horseplay,™ 
“It’s good Tort Law but not Compensation 
Law,” describing the limitations. 

The theory of liability in the Workmen’s 
Compensation Statutes was the substitution 
of liability without fault to accomplish a 
social need in place of the old common- 
law doctrines of fellow-servant, assumption 
of risk, and contributory negligence which 
were expressly denied as defenses in most 
enactments of the compensation acts.?6 


Therefore it appears that the “Modern 
Trend” which was rejected by the Court 
in the Neal v. Boeing Airplane case in 
194627 truly exists. It involves a liberal 
construction of the Compensation Statutes 
in accordance with their purpose as con- 
ceived and enacted. This argument should 
not only be addressed to the legislature 


18 East Ohio Gas Co. v. Coe 182 N. E. 123, 42 Ohio App. 334. 


19 71 C. J. 684, Sec. 431. 

20 159 A. L. R. 319. 

21 159 A. L. R. 325. 

22 Neal v. Boeing, Supra Note 1. 

23 See citations for cases 159 A. L. R. 325, 326. 


24 Hartford Accident and Indemnity Co. v. Cardillo 72 App. D. C. 52, 112 Fed 2d 11 (1940). 


25 Supra Note 3. 


26 Kan. Revised Statutes 1935 Ch. 44, Section 544. 


27 Supra Note 1. 
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as suggested by the Court, but to the 
Court itself from whence came the limi- 
tations. ‘“These limitations to the granting 
of compensation are but judicial accretions 
to the language of the act.’’?8 


GRANVILLE M. BusH, JR., 


University of Kansas 
School of Law. 


The Liability of Municipal Corporations 
for the Creation or Maintenance of 
Nuisance in Kansas 


Whatever the caper of municipal 
corporations for the negligent acts of its 
officers, agents, or servants it is now clear 
that in Kansas, cities are liable for 
the creation and maintenance of private 
nuisances without regard to whether the 
municipality was in the exercise of a 
governmental function or a La eed 
one. Jeakins v. City of El Dorado, 143 
Kan. 206, 53 Pac. (2d) 798. 

In the Jeakins case the plaintiffs owned 
certain real estate along the north and 
east sides of which, the defendant city 
had operated a sewage disposal plant and 
outlet to the Walnut River. For many 
years the defendant had done so without 
damage to the plaintiff. But in 1933 and 
1934 there was a drought which lowered 
the Walnut River so that its volume was 
insufficient to carry away the sewage and 
further, the city had even dumped raw 
sewage into the river without treating it 
at the sewage disposal plant in consequence 
whereof the river became very foul. The 
ews were driven from their home. 

defendant city advanced as a defense 
that in the maintenance and operation of 
" its sewers it was in the exercise of its gov- 
ernmental rather than proprietary capacity, 
and therefore not liable to plaintiffs for 
any damages they may have suffered. Thus 
was Clearly raised the question of whether 
the immunity would withstand the charge. 
Thiele, J., speaking for the court said, 
“We shall not pause to analyze the general 
question of a city’s liability for damages 
growing out of some operation arising 
rom the exercise of a governmental 
function.” (143 Kan. at 208, 53 Pac. 
(2d) at 799). Citing State v. Concordia, 
supra, 78 Kan. 250, 96 Pac. 487, he 
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continues, ‘The allegations of the peti- 
tion are that the city constructed a sewer 
system emptying into a stream and then 
so negligently operated it as to maké it 
a nuisance to the damage of the plaintiffs. 
Assuming those facts to be proved, it 
would be no defense to the city that the 
construction and maintenance of a sewer 
is a governmental function.” : 


The denial of the defense of immunity 
when the municipality is in the exercise 
of a governmental function in the nuisance 
cases is especially significant when it is 
remembered that the defense always obtains 
when the cause of action is one for mere 
negligence on the part of the city. In 
such a case “a municipality is not liable, 
in the absence of statute imposing liability 
for the wrongful acts of city officials or 
employees, performed in the execution of 
governmental functions.” Wray v. City 
of Independence, 150 Kan. 259, 92 Pac. 
(2d) 84, Syl. 1. City of Caldwell v. 
Prunelle, 57 Kan. 511, 46 Pac. 949; La 
Clef v. City of Concordia, 41 Kan. 323, 
21 Pac. 272; Barcus v. City of Coffeyville, 
129 Kan. 238, 282 Pac. 698; Asbell v. 
State, 60 Kan. 51, 55 Pac. 338; Barker 
v. Hufty Rock Asphalt Co., 136 Kan. 834, 
18 Pac. (2d) 568; Lindenholm v. State, 
146 Kan. 224, 69 Pac. (2d) 689; Phillips 
v. State Highway Comm., 148 Kan. 702, 
84 Pac. (2d) 927. 


In a suit for negligence against the 
municipality one must not only prove 
negligence, but Fe prepared to show that 
the city was not in the exercise of a 
governmental function. The above cases 
and an array of others show that the case 
generally turns upon the character of the 
function in which the city was engaged. 
The line between negligence and nuisance 
cannot be drawn with certainty. To a 
considerable degree they overlap. And 
negligence is often the forerunner of 
nuisance. “Very often the sufferer is at 
liberty to give to his complaint either one 
label or the other. It would be intolerable 
if the choice of a name were to condition 
liability.” (Cardozo, Ch. J., McFarlane v. 
Niagara Falls, 247 N. Y. 340, 160 N. E. 
391, 57 A.L.R. 1.). When such a case 
is tried upon the nuisance theory, one 
great barrier standing in the way of the 


28 Judge Bedwell in Burroughs Adding Machine Co. v. Dehn, 110 Ind. App. 483, 39 N. E. 2d 


499 (1942). 
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plaintiff's recovery dissolves as it did in 
Jeakins v. City of El Dorado, supra. 


It is strange that the Jeakins case 
perhaps stands by itself among the deci- 
sions involving municipalities in Kansas. 
The other suits seem to be invariably 
framed upon the theory of negligence. 
But the Jeakins case must rest upon settled 
principles for the court has repeatedly said 
that cities have no power, discretionary or 
otherwise, to create nuisances. City of 
Atchison v. Challis, 9 Kan. 603; Gould 
v. City of Topeka, 32 Kan. 485, 4 Pac. 
822; The State v. Concordia, 78 Kan. 
250, 96 Pac. 487. 


In the Concordia case, last above. cited, 
the action was to abate a public nuisance. 
The city defended this public nuisance 
case upon the ground of statutory authority 
to erect sewers and drains. Justice Burch, 
speaking for the court said, “the right to 
build sewers and drains implies no right 
to create a nuisance public or private.” 
(78 Kan. at 253, 96 Pac. at 488.) He 
further pointed out that the legislature 
may direct and permit that to be done 
free from liability which without the 
statute would be a public nuisance and 
that the legislature is the judge of what 
the public good requires. But that in such 
an authorization of something being done, 
it is not to be presumed that a nuisance 
was intended. In fact the presumption is 
otherwise “unless such be the natural and 
necessary result of the work.” (p. 258, 
96 Pac. at 489). “It cannot be the law 
that this act authorizes a city to pour the 
contents of its sewer mains into any dry 
ravine it may find convenient to its borders, 
infect a Sy same neighborhood with dis- 
ease, and then in an action to abate the 
nuisance, exculpate itself by the simple 
answer, “The sewers were connected with 
a ravine.” 

And so it appears that whereas no 
private nuisance may be created, public 
nuisances might be so created if it is 
clear that such was the intention of the 
legislature. But the presumption in the 
absence of clear legislative expression is 
otherwise. It is not to be forgotten that 
where individuals seek to recover damages 
for private nuisance, they must suffer an 
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annoyance or inconvenience different in 
kind, not merely in degree, from that of 
the public generally. Winbigler v. Clift, 
102 Kan. 858, 172 Pac. 537. Donaldson 
v. Powell, 123 Kan. 232, 254 Pac. 1033. 

In the private nuisance cases, if the city 
shows express statutory authority it perhaps 
amounts to a taking of the ‘adividuals 
property for which he is entitled to just 
compensation. If there is no such author- 
ity, then the city’s responsibility to respond 
in damages is clear. Richards v. Wash. 
ington Terminal Co., 233 U. S. 546, 34 
S. Ct. 654, 58 L. ed. 1088. But this 
problem is beyond the scope of our 
inquiry here. 

As a result of the Jeakins case, Kansas 
aligns itself with a majority of states over 
the country as indicated in 75 A.LR. 
1196 and cases cited therein, which A.L.R. 
citation is mentioned in the Jeakins case. 
Of course the A.L.R. annotation is silent 
as to Kansas views on the subject for as 
apparent herein, the question has not been 
squarely raised before the Jeakins case. 

In Wray v. City of Independence, 150 
Kan. 258, 92 Pac. (2d) 84, immunity 
was recognized as to damages arising out 
of the negligence of the city’s employee 
because he was in the exercise of a gov- 
ernmental function. The reference therein 
made without supporting citation that 
“Cities may be held liable for damages 
resulting from the maintenance of ‘public 
nuisances’ ”’ takes on new significance when 
the Jeakins case and the State v. Concordia, 
Supra, are recalled. 

Public nuisances may be created by 
express statutory authority in which case 
society is made to bear some burdens in 
return for advantages arising out of them. 
They are in reality burdens and therefore 
nuisances only to those who do not share 
the views of the majority as to what the 
public good requires. 

But there is no authority to create and 
maintain a private nuisance by a munid- 
pality whether it is in the exercise of a 
governmental function or not. 


CHARLES D. KNAPP, 
University of Kansas 
Law School. 
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Promises Relating to Future Conduct as 
Misrepresentations of fact in the 
Law of Fraud 


In 1941, the Supreme Court of Kan- 
sas, in Olsburg State Bank v. Anderson! 
expressed the general rule that fraudulent 
representations, in order to be actionable, 
should be as to existing or past matters 
and not those which are to take place in 
the future. This is a well-established rule 
and may be supported by many authorities. 
The court then proceeded, in view of the 
facts presented in the case, to pass over 
the general rule, by saying, “To prevent 
it, however, from being an aid to fraud 
there are limitations to the broad statement 
of the rule. If when the representation is 
made respecting what is to be done in the 
future there is no real intention on the 
m part of the eg making such repre- 

sentation to do in the future the thing 
tepresented, the then existing false inten- 
tion is sufficient to form the basis of 
liability for false representations.” In that 
case, the defendant was being sued upon 
his promissory note for $1,000 held by 


the bank. As a defense he pleaded fraud 


in the inducement to the execution of the 
note; that a member of the bank and 
others acting in partnership with the 
bank, had fraudulently represented that 
the money was to be used to bring 
drilling machinery to the defendant’s land 
within a few days; but in fact the pro- 
ceeds were to be used to pay debts owed 
by such third parties to the bank. The 
trial court, guided by the general rule 
applying to fraudulent promises relating 
to future conduct, sustained a demurrer 
to the defendant’s evidence. And on the 
appeal, the Supreme Court reversed the 
judgment and granted a new trial. 

In the English case of Edington v. 
Fitzmaurice,2 decided in 1882, Bowen, 
L, J. made this statement: ‘The state of 
a man’s mind is as much a fact as the 
state of his digestion. It is true that it is 
very difficult to prove what the state of a 
man’s mind at a particular time is, but if 
it can be ascertained it is as much a fact 
as anything else. A misrepresentation as 
to the state of a man’s mind, is therefore 
amisstatement of fact.” 
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In that case, the defendant issued a pros- 
pectus to the plaintiff, stating that deben- 
tures were being offered in order to make 
improvements on the plant, which would 
eventually improve the business as a going 
concern. As a matter of fact, the object of 
the issuance of the debentures was to pay 
off existing liabilities rather than for the _ 
purpose of making improvements. On the 
faith of the representation as to the purpose 
of the delete the plaintiff purchased 
the debentures. The defendant's counsel 
contended there could be no actionable 
deceit as there was no misrepresentation of 
an existing fact, but only a representation 
of what the defendant intended to do with 
the money in the future. Bowen agreed 
that to sustain the action, an existing fact 
must be misrepresented ; and he found such 
a misrepresentation in the state of the 
defendant’s mind. This was indeed an 
innovation in the law of deceit. 


But the judgment given for the plaintiff 
was wholesome, in view of the facts giving 
rise to the case. And the popularity of the 
decision is evidenced by its application 
today. Though many find it difficult to 
agree with such reasoning, few disagree 
with the result. To most, there is a natural 
repugnancy in allowing . per- 
sons to wag a free and unbridled tongue 
resulting in injury to others. Up to the 
date of this opinion, one could make rash 
promises without fear of the law, even 
though he possessed an evil and fraudulent 
intent. The door was open to those who 
desired to use it. Then, was it not in 
furtherance of justice that Bowen closed 
that door? 


On the surface, Woods v. Scott,3 decided 
by the Supreme Court of Vermont in 1935, 
is contra to Edington v. Fitzmaurice. This 
was a case of deceit brought by a woman 
against the defendant who had promised 
to hire her as his housekeeper; when the 
truth and in fact, it was his design and 
intent to seduce her and have her serve as 
his mistress. Relying upon the promise of 
employment, the plaintiff had left her for- 
mer employer. The defendant refused to 
hire her as housekeeper, and the plaintiff 
was without work and unable to support 
her child. 


1 Olsburg State Bank v. Anderson, 154 Kan. 511, 119 P. (2d) 515. 


2 Edington y. Fitzmaurice, L. R. 29 Ch. Div. 459. 
3 Woods v. Scott, 107 Vt. 249, 178 Atl. 886. 
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Slack, J., after repeating the general rule 
that there must be a representation of an 
existing fact, proceeded to say, “the rule 
followed in Edington v. Fitzmaurice is 
illogical. While the state of a man’s mind 
is an existing fact, it is not the fact con- 
cerning which the representations were 
made, which is the only one contemplated 
by the rule. Ordinarily, a person’s state of 
mind induces representations about the 
existing fact, but is not itself, the existing 
fact about which the representations are 
made. The state of one’s mind means 
nothing more than his intent; and intent 
does not make actionable representations 
regarding facts to exist in the future, or 
mere promises.” Thus, the words used in 
Woods v. Scott seem to meet the theory of 
Edington v. Fitzmaurice “head-on.” At 
first glance, each case presents facts analo- 
gous to the other, but the decisions are at 
opposite ends of the pole. Yet, if these 
two cases were to come before a Kansas 
Court today, I say without hesitation, the 
decision of each would be identical with 
the decisions reached in each case. On the 
facts presented in Edington v. Fitzmaurice, 
the case would be decided in favor of the 
plaintiff; and on the facts presented in 
Woods v. Scott, the decision would go to 
the defendant. Therefore, Edington v. 
Fitzmaurice and Woods v. Scott must, in 
some manner be reconcilable. In each case, 
the parties bringing the action were in 
some measure damaged. Edington had 
with money; Mrs. Woods had left 

er employment and was without means of 
support for her child. Each suffered injury 
through the fraudulent representations of 
the respective defendants. On the other 
hand, the defendant in Edington v. Fitz- 
maurice had been enriched by means of his 
own fraudulent representations. But the 
defendant in Woods v. Scott was in no 
better position after his misrepresentations 
than before. True, his unbridled tongue 
had rendered injury to the promisee, but 
his own position had not changed. Herein 
the two cases differ. And therein lies the 
basis for distinction that would be made 
by the Kansas Courts. 


Though the decision that would be 
rendered by a Kansas Court in deciding 
upon a set of facts as presented in Eding- 
ton v. Fitzmaurice would be identical to 


the decision reached in that case, it is 
doubtful that the reasoning of Bowen 
would be followed, Kansas seemingly 
accepts the argument outlined in Woods », 
Scott as exploding the Bowen theory. But 
at the same time realizing the soundness 
and wholesome effect of the decision, an 
identical conclusion based upon such facts 
as presented in the Edington case, would 
be reached. 

In 1931, the Supreme Court of Kansas, 
in deciding E/ Dorado National Bank v. 
Eikmeir* said, “It is a general rule that 
fraudulent representations, to be actionable, 
must relate to existing or past facts or con- 
ditions ; but a promise to do something in 
the future, if the promisor had no inten. 
tion at the time he made the promise, to 
carry it out, is deceit, and if the promisor 
obtained anything of value by reason 
thereof, it amounts to actionable fraud.” 
That case was an action by an assignee and 
holder of non-negotiable promissory notes 
against the makers and assignors. The 
makers admitted executing the notes, but 
pleaded fraud on the part of the assignor 
which induced their execution. The 
assignor of the notes induced the makers 
to execute them by promising to drill an 
oil well on the land owned by the makers, 
and would begin drilling within thirty 
days, which ne agro was known by 
the assignor to be false at time it was made. 

The case clearly was one of a fraudulent 
promise to do something in the future, 
made with intent to deceive. By implica- 
tion, the reasoning of Woods v. Scott was 
followed by the Kansas Court, but the 
more equitable decision reached in Eding. 
ton v. Fitzmaurice was applied. Thus an 
exception to the general rule was made 
where the promisor obtained anything of 
value by reason of his fraudulent repre- 
sentations. 

The decision and the rule springing from 
E! Dorado National Bank v. Eikmeir was 
cited and relied on in Olsburg State Bank 
v. Anderson. Though the language in the 
latter differs from that in the former, it 
must of necessity be presumed that the 
court was quick to recognize that the dis- 
tinction in the facts found in E/ Dorado 
National Bank v. Eikmeir was also present 
in the case then before them — that the 
fraudulent promises of the plaintiff had 
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4 El Dorado National Bank v. Eikmeir, 133 Kan. 412, 300 Pac. 1085. 
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been used as a tool of enrichment. Thus 
without specifically saying in the Olsburg 
State Bank v. Anderson that we allow the 
defendant to plead the false representations 
as a defense because the plaintiff “obtained 
something of value,” the court by tacit 
implication invoked the rule established in 
El Dorado National Bank v. Eikmeir giv- 
ing great importance to the fact that some- 
thing of value had been obtained by the 
promisor in the principal case. 

A case arising in Kansas analogous to 
Woods v. Scott presented itself in Kiser v. 
Richardson.5 There the defendant agreed 
to loan the plaintiff $10,000 for the pur- 
pose of paying off an indebtedness due 
from the plaintiff on that day to a third 
patty, being a deferred payment on the 
utchase price of a tract of land. The 

laintiff relied upon this promise, and 
when the defendant later made clear that 
he had no intention of fulfilling his prom- 
ise, the defendant was forced to sell his 
land at a loss in order to meet the pay- 
ments. The promisee averred the defend- 
ant’s promise was fraudulent and intended 
to deceive, in order that he, the promisor, 
might obtain the land for his own benefit. 
The opinion of the court stated: ‘‘Repre- 
sentations to be fraudulent, must relate 
to a present, or past state of facts. Relief 
for deceit cannot be obtained for non- 
performance of a promise looking to the 
future.” In that case, the promise had been 
damaged through the gy, me of 
the Dtendant: but the defendant had 
obtained nothing of value, hence, the court 
applied the general rule. 

Thus from an examination of the Kan- 
sas cases, we ascertain two classifications: 


A. Where the promisor obtains nothing 
of value, the courts apply the rule, 
that false representations must relate 
to presently existing or past facts. 
Thus the reasoning and doctrine of 
Woods v. Scott is controlling. 

. Where the promisor obtains some- 
thing of value, the courts allow an 
exception to the rule and hold that 
a promise as to future conduct 
coupled with an intention not to 

rform, constitutes actionable fraud. 
us the courts adopt the decision 
reached in Edington v. Fitzmaurice, 
but reject the reasoning of Bowen. 


A review, then, of Edington v. Fitz- 
maurice and Woods v. Scott indicates that 
the two cases are reconcilable; and a review 
of the Kansas cases warrants a finding that 
the Kansas Court recognizes a distinction 
in the facts between the two cases. Upon 
this distinction, they formulate a general 
tule concerning fraudulent promises relat- 
ing to the future, and allow an exception 
where, as in Edington v. Fitzmaurice, the 
promisor has been enriched. Though Kan- 
sas refuses to accept that “‘a misrepresenta- 
tion as to the state of a man’s mind is a 
misstatement of fact,’ the decision reached 
by Bowen is followed. Few will deny that 
such a doctrine is wholesome. 


WEYMOUTH G. LOWE, 


University of Kansas 
School of Law. 


Officer’s Liability in the Field of Arrest 
in Kansas 


Plaintiff delivered household goods to 
defendant in Oklahoma to transport to 
Atchison, Kansas. Upon arrival there, 
plaintiff removed the freight without per- 
mission of the railway company and started 
to leave the vicinity with the purpose of 
evading payment of freight charges. The 
agent of defendant notified the police who 
made an arrest without a warrant upon the 
agent’s statement of the facts. Plaintiff 
was held in custody overnight when with- 
out further proceedings he was discharged. 
Plaintiff made an offer to pay by draft; 
cash was accepted in payment but only 
after his release. He then brought suit for 
false imprisonment and sought to hold the 
principal liable for the alleged misconduct 
of the officers. Counsel for plaintiff sought 
to establish a Trespass Ab Initio from the 
fact that there was a failure to bring the 
accused before a magistrate promptly and 
the fact that there was a release before 
presentment of accused to a court. This is 
A, T. & S. F. R. Co. v. Hinsdell, 1907, 
76 Kan. 74, 90 P. 800, 12 L. R. A. (N.S.) 
94, 13 Ann. Cas. 981. 

Mirrored here we have two important 
ens of the application of the much de- 

ated doctrine of Trespass Ab Initio in the 
field of arrest. Having its origin in the 
law of distrainor,! Trespass Ab Initio has 


1 Ames, “History of Trover,’” 1898, 11 Harvard Law Review, 277. 


5 Kiser v. Richardson, 91 Kan. 812, 139 Pac. 373. 
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been successfully extended to cases where 
there was damage after a privileged entry 
upon the land; or where there was a mis- 
use of a wrongful disposition of goods 
which were seized under process or author- 
ity of law; or where, as here, there has 
been an abuse of authority by an officer.” 
The most famous statement of the doc- 
trine’s principles came in 1610 in Lord 
Coke’s report of the Six Carpenter's Case, 
77 Eng. Rep. 695, where it was found that 
the acts of a person shall be considered a 
trespass ab initio when done in pursuance 
of an entry, authority or license by the 
law, and applies only when subsequent 
abuse amounts to a wrongful act. Lord 
Coke states further, though, that such acts 
shall not be so considered when done under 
the authority of the party injured or in 
cases of omission or non-feasance. The 
factual outlay of this case well addresses 
itself to the possibility of the application 
of this doctrine, and in proceeding we find 
that two questions are presented by these 
facts, in their responses to which the courts 
diverge most widely. 

Is there liability for failure to bring the 
plaintiff, accused, before a magistrate? 
Justice Mason, in the principal case, writ- 
ing for the majority of the court says, “We 
cannot regard the failure to follow up an 
arrest with further steps for the prosecu- 
tion of the person arrested as having any 
retroactive effect. A rule that such dis- 
charge would render the officer a trespasser 
from the beginning would have a harsh 
and unfortunate operation upon both par- 
ties to the transaction.” Pennsylvania has 
held in keeping with the Kansas rule in 
Mulberry v. Fuellhart, 1902, 204 Pa. 573, 
53 A. 504 where an originally lawful arrest 
was followed with detention of the pris- 
oner so as to investigate charges and to 
examine witnesses. The court, while admit- 
ting that the unlawful imprisonment was 
actionable, reasoned that the defendant 
officer, in a proper investigation of the 
charges, was actually serving the best inter- 
ests of the community in the detention and 
that clemency should be allowed the officer ; 
he would not be deemed a trespasser from 
the beginning because of his good inten- 
tions. Oxford v. Berry, 1913, 204 Mich. 
197, 170 N.W. 83 holds similarly. 


2 Salmond, Law of Torts, 8th Edition, 1934, 222. 


Contrary to the view found in this lead- 
ing case, other courts have upheld con. 
sistently the establishment of a trespass ab 
initio. In many states there are statutes 
which require a presentment before a mag. 
istrate in a reasonable time. Justice Gray 
writing in Brock v. Stimson, 1871, 108 
Mass. 520, states that the officer may 
justify his conduct only by compliance 
with the strict requirements of his authority 
or process. This would seem to indicate 
that in former times the officer had to be 
quite diligent in his efforts to bring anyone 
arrested without a warrant before a magis- 
trate lest he lose what legal privilege he 
had. The Georgia court in Piedmont Hotel 
Co. v. Henderson, 1911, 9 Ga. App. 672, 
72 S.E. 51 has indicated that the time 
under the statute must be a reasonable time 
and such issue is to be determined by a 
jury. This view held by the Georgia court 
is supported in a recent California case, 
Peckham v. Warner Bros. Pictures, 1939, 
36 Cal. App. 2d, 214, 97 P. 2d 472, the 
opinion of which indicates no tendency on 
the part of the California courts to relin- 
quish or mitigate the rather harsh treatment 
of officers who are authorized under statute 
to arrest upon suspicion without a warrant. 
In Keefe v. Hart et al, 1913, 213 Mass. 
476, 100 N.E. 558, the Massachusetts court 
accepts the test of reasonableness which, in 
effect, allied it with the Georgia view. See 
also Leger v. Warren, 1900, 62 Ohio St. 
500, 57 N.E. 506, 51 L.R.A. 193. In each 
case, upon proof of unreasonableness and 
subsequent false imprisonment, the defend- 
ant officer has been held a trespasser ab 
initio. 

By far the majority of courts in the 
United States which follow the doctrine 
subscribe to the Georgia view which is 
conspicuous both for its rigor and its puni- 
tive effect. Kansas lacks such a statute on 
arrest without warrant, but even with a 
statute, under the Kansas rule, the officer 
ought not be liable, unless he was unrea- 
sonably dilatory in his presentment, a jury 
question. But, considering that the officer 
has so acted, doesn’t there then appear the 
tort which would give rise to a simple but 
effective cause of action? Punitive damages 
might certainly be assessed for such unlaw- 
ful imprisonment and there seems no need 
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to refer to what happened “at the begin- 
ning” to develop the accused’s damages 
over the whole period between arrest 
and release. Thus in pursuing the point, 
the appearance before a court officer 
becomes ancillary to the wrong done to 
the accused, the gist of which exists in 
any undue detainer during the period of 
investigation. 

Is the officer to be considered a trespasser 
ab initio if the accused is freed without 
presentment before any court? The Iowa 
Supreme Court in Steward v. Feeley, 1902, 
118 Iowa, 524, 92 N.W. 670, sounds the 
affirmative answer to this question and car- 
ries with it the majority of the states 
which apply the doctrine. In that case, the 
defendant officer had arrested, without a 
warrant, the plaintiff, under authority of a 
city ordinance which required the arrest of 
all suspicious characters, the purpose being 
to rid the city of vagrants. Holding the 
accused some twenty minutes without pre- 
senting him before a magistrate and then 
releasing him without presentment was 
sufficient tortious conduct on the part of 
the officer to render him liable as a tres- 
passer from the beginning of the affair. 
Rhode Island in Newhall v. Egan, 1908, 
28 R. I. 584, 68 A. 193 when faced with 
a similar set of facts echoed this view, as 
did New Hampshire in Clark v. Tilton, 
1907, 74 N. H. 330, 68 A. 335. This 
application has been extended somewhat, 
however, by the allowance of some courts 
of the introduction of a waiver or consent. 
The gist of the waiver or consent is that 
by assent of the accused he may relinquish 
his right to appear before a magistrate in 
return for his release from custody. The 
’ Towa court in Stewart v. Feeley, supra, held 
that the acceptance of a release by the 
accused did not in any way waive his rights 
to appear before a magistrate and could not 
be pleaded in justification for the omission. 
Rhode Island seems to indicate that it 
would not hear a waiver of accused’s rights 
to presentment as a justification. But in 
Massachusetts, in Keefe v. Hart et al, supra, 
the court held that if the accused consents 
to being released before being taken to a 
magistrate, he has waived the omission and 
cannot use the omission as the basis for 
establishing a ¢respass ab initio. 

At the opposite pole, again, is the prin- 
cipal case. Justice Mason writes, ‘“We see 
no occasion for holding that the mere act 
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of discharge, in and of itself, changes the 
essential character of the restraint. An 
arrest lawfully made without a warrant 
justifies holding the prisoner long enough 
to procure a warrant or to present him 
before a magistrate, and no longer. When 
without just excuse his detention is pro- 
longed beyond the time reasonably neces- 
sary for that purpose it then ceases to be 
lawful, and becomes unlawful, not from 
the beginning, but from that moment. 
And if before that change has taken place 
he is released he has suffered no wrong.” 
From this quotation, it is apparent that 
presentment before a court is immaterial 
to the trespass of the person, but we need 
only to determine the exact instant at which 
illegality begins and from that point until 
the completion of the tortious imprison- 
ment, the erring officer has falsely impris- 
oned the accused. In agreement with Justice 
Mason on this question is Harness v. Steele, 
1902, 159 Ind. 286, 64 N.E. 875 in which 
the court states that if the accused is not 
guilty, he should be released and if the 
arrest or detention is unlawful, the officer 
is liable for his misconduct only. The 
Oregon court, in Brown v. Meier & Frank 
Co., 1939, 160 Or. 608, 96 P. 2d 72, cites 
the Hinsdell case and arrives at the conclu- 
sion that if at any time such detention 
becomes unreasonable defendant officer is 
liable, and his failure to present the accused 
or to release him before presentment are 
only indications of the existence of a false 
imprisonment and evidence of such is not 
to be used to show that the officer was a 
trespasser from the beginning. It is diffi- 
cult to assess the damages of an injury 
caused by release before presentment. 
Doesn’t such a release completely negative 
the existence of just charges against the 
accused? Whether or not the accused has 
faced the magistrate, if the imprisonment 
is unlawful, a release would seem to end 
the imprisonment per se as the completion 
of the legal technicalities of appearance 
would appear to be of little value to the 
accused after he has rightfully, and with 
the blessing of the officer who has held 
him, obtained his freedom. It would be 
difficult to assess society as a believer that 
a court paper indicating innocence of the 
charge is more efficacious than the freedom 
itself. Should the stigma of false arrest 
be of such great meaning to the accused, 
however, his release does not preclude all 
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chance of refutation of the charge.® Indeed, 
his freedom alone should be sufficient to 
prove to a magistrate his innocence of the 
specific charge. 

Whatever the rationale for the use of 
such a doctrine may have been it now 
appears to have outlived its usefulness. 
There is no widespread need for curbing 
the overzealous enforcement officers now. 
The existence of such an anamoly would 
seem to restrict the actions of enforcement 
officers to such an extent that they may be 
reluctant to act rather than face the possi- 
bility of over-extending their legal limita- 
tions. Torson v. Baehni et al, 1931, 134 
Kan. 188, 5 P. 2d 813, holds that reason- 
ableness of delay, while the accused is held, 
before procuring a warrant or taking him 
before a magistrate is a jury question in a 
suit for false imprisonment ; though accused 
was held over Sunday and then released 
without presentment, that detention, of 
itself, was not necessarily unreasonable. 
Counsel for the plaintiff did not attempt to 
establish that defendant officer was a tres- 
passer ab initio and under the rule of the 

ws 5 case such an attempt would have 
een futile. The court in the Torson case 
uotes the prong appearing here from 
the Hinsdell case in reaffirmation of the 
holding of the latter. The United States 
Supreme Court has discarded the doctrine 
in McGuire v. United States, 1927, 273 
US. 95, 47 S. Ct. 259, 71 L. ed. 556. 
The prevailing tendency in tort law is to 
recognize liability only where defendant 
has inflicted some harm on the plaintiff.* 
This tendency would seem to circumscribe 
the use of the doctrine and some day to 
oust it from the ranks of legal fictions, 
once necessary, but now outmoded. Exem- 
plary damages, often volunteered as a 
cogent reason for the doctrine, may be 
assessed by the courts, if in determining 
when the imprisonment became tortious it 
is discovered that the officer exceeded his 
authority, or held the accused improperly 
and unreasonably. 

Under the Hinsdell case, the jury need 
only determine when the conduct of the 
officer became tortious. Whether or not 
the officer failed to pursue the case and 
bring the accused before a court or whether 
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or not accused was released before present- 
ment seem inconsequential if the accused 
is allowed damages for every moment of 
his tortious imprisonment, from the mo- 
ment that the officer may be deemed to 
have exceeded the time necessary to obtain 
a warrant, investigate or present him to a 
magistrate until he is released. This more 
liberal view not only rids the law of this 
anamoly but also increases the latitude of 
the officer’s actions. He is no longer fet- 
tered by an outmoded rule nor restricted 
by exemplary rather than compensatory 
damages which may be his lot for official 
misconduct; he may lawfully pursue his 
occupation of an officer, subject only to the 
liabilities for his exact misconduct, and not 
for the breadth of the transaction. 
RoBERT F, STADLER, 


University of Kansas 
School of Law. 


Assault and Battery — Duty to Retreat 

in Kansas 

Deeply imbedded in human kind is the 
fundamental instinct of self preservation. 
Implementation of this instinct by force or 
“self help” we may term the law of nature. 
One of the most illuminating tests, there- 
fore, for determining the degree of ad- 
vancement of a civilization is to gauge the 
extent to which men have transferred their 
reliance from the law of nature to the law 


of mg 

The duty to retreat in the face of deadly 
assault is primarily illustrative of social 
law. For with the coalescence of peoples 
into social entities owing allegiance to a 
sovereign power there seems to emerge a 
concurrent limitation of the natural impulse 
to “stand one’s ground.” Historically, it 
may be seen that formulation of the social 
law of retreat was a two-edged word. Mr. 
Beale, in his study,! notes that in early 
England the killing of a man in self- 
idleose was no excuse, but grounds for a 
pardon. Thus, it appears that the British 
government was not only attempting to 
achieve social order but also, by its insist- 
ence that the accused must be pardoned, it 
was impressing its authority and insuring 
its perpetuation. 


3 Bohlen and Shulman, “Effect of Subsequent Misconduct upon a Lawful Arrest,” 1928, 28 


Columbia Law Review 841. 
4 Ibid. 


1 Beale, J. H., Retreat from Murderous Assault, 16 Har. L. R. 567, (1902-03). 
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A survey of the retreat doctrine as it 
applies to Kansas reflects the underlying 
philosophy of its people and, to some 
degree, offers an analogy to the historical 
growth of the concept. 


Amid the unrest subsequent to the Civil 
War and with Kansas still rife with fron- 
tier conflict, the Supreme Court in Taylor 
v. Clendening? enunciated that “the actor 
is allowed some leeway, for in the heat of 
blood he is not required to count his blows 
. or shots carefully. So he may continue to 
defend himself until the danger is clearly 
passed.” At the time of this decision in 
1868 it may be observed that Kansas had 
advanced but seven years into statehood. 
A decade later one’s clear right to repel 
force with force was to be modified. Con- 
fronted with State v. Rogers® the Supreme 
Court recognized a duty to retreat if one 
should commence an affray without intent 
to kill or cause bodily injury and is met 
by deadly force. In this case the facts 
showed that Rogers, inflamed by a saloon- 
keeper’s accusations against him concerning 
theft in the saloon, threateningly accosted 
the latter on the following day in a res- 
taurant in Abilene. After receiving a blow 
from Rogers, the saloon-keeper drew a 
es and attempted to withdraw from 
urther conflict by way of the kitchen. 
Instead of halting the affray, Rogers also 
drew a gun and advanced, finally shooting 
and mortally wounding the saloon-keeper. 
A plea of self-defense by Rogers was inef- 
fectual and his conviction for second degree 
murder was affirmed. 


Although State v. Rogers imposed the 
social upon the natural law to the extent 
that prior physical provocation brought 
upon the provocator the duty to retreat if 
met by deadly force, yet we are to see that 
such duty to retreat did not extend to situa- 
tions of prior psychic provocation. For in 
State v. Reed* the court had before it the 
tragic consequences of the classic triangular 
love plot. Reed had been the romantic, 
extra-marital contender for Isaac Hooper's 
wife. Because of his rage, Mr. Hooper, at 
point of gun, threatened Reed’s life. Reed, 
in self-defense, killed Hooper. No ques- 


2 Taylor v. Clendening, 4 Kan. 452 (1868). 
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tion of the duty to retreat appeared, despite 
the very real prior provocation of the 
deceased by the accused. In its instructions 
the court relied upon State v. Howard® in 
further defining the test of necessity as it 
arose in self-defense by stating that the 
one endangered “. . . is justified in acting 
upon the facts as they appeared to him, 
and is not to be judged by the facts as they 
actually are.” 

Reliance upon the individual or natural 
law rather than social law as the custodian 
of safety was perhaps given its most lucid 
expression in 1896 with the Supreme 
Court’s decision in State v. Hatch.6 Here 
the accused had refused to join a fellow 
negro, named Mullen, in a billiard game. 
Upon falling into argument, Mullen threat- 
ened Hatch’s life. In the evening of the 
same day, Hatch, who had to meet trains 
for his hotel employer, requested from the 
latter a pistol with which he armed himself 
before dageiting for the train. On meetin 
Mullen on his way to the station, Hat 
became apprehensive; when Mullen made 
a movement as if reaching for a gun, Hatch 
shot several times. Mullen died from the 
wounds received. Clearly evident was the 
ample opportunity for Hatch, who realized 
his life was in danger from the time of the 
original altercation in the billiard hall in 
the afternoon until the evening train time, 
to have Mullen lawfully confined. The 
court, however, held that Hatch in no 
degree had a duty to retreat; neither did 
he have an obligation to apply for a peace 
warrant against Mullen. It should be noted 
that the court tempered its instruction by 
again giving voice to the duty to retreat in 
instances where the accused initiated the 
affray. 

The positive right of self-defense in the 
absence of prior — was given 
clear expression in State v. Petteys.? 

“A person unlawfully attacked by 
another is not compelled to yield or 
retreat, no matter what the character of 
the attack may be. He is justified in 
standing his ground and repelling force 
by such reasonable force as may, under 
all the circumstances of the case, appear 


3 State v. Rogers, 18 Kan. 78 (1877); 26 Am. Rep. 754. 
4 State v. Reed, 53 Kan. 767 (1894), 37 Pac. 174 (1894). 


5 State v. Howard, 14 Kan. 139 (1875). 


6 State v. Hatch, 57 Kan. 420 (1896), 46 Pac. 708 (1896). 
7 State v. Petteys, 65 Kan. 625 (1902), 70 Pac. 588 (1902). 
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necessary successfully to resist the attack 

made.” 

Kansas, at the turn of the century, was 
thus nearing forty years of statehood. As 
an entity it was still young in a compara- 
tively youthful nation. In the seven repre- 
sentative decisions above reviewed the 
Supreme Court hardly recognized any duty 
to retreat. One is prompted to wonder 
upon what philosophy the decisions were 
based. Was the child conceived in the 
womb of “rugged individualism” ; of Puri- 
tanism; of frontier lawlessness; of personal 
honor? Or, did its inheritance devolve 
from hybrid genes of all four? No decision 
has come to the writer’s attention so flam- 
boyantly dedicated to the preservation of 
individual honor or ego as that of Mis- 
souri’s State v. Bartlett as quoted by Beale:® 

‘“. . . It is true, human life is sacred, 
but so is human liberty. One is as dear 
in the eye of the law as the other, and 
neither is to give way and surrender its 
legal status in order that the other may 
exclusively exist, supposing for a mo- 

ment such an anamoly to be possible. . . . 

“But nothing above asserted is in- 
tended to convey the idea that one man, 
because he is the physical inferior of 
another, from whatever cause such infe- 
riority may arise, is, because of such 
inferiority, bound to submit to a public 
horsewhipping. We hold it necessary 
self-defense to resist, resent, and prevent 
such humiliating indignity — such a vio- 
lation of sacredness of one’s person — 
and that, if nature has not provided the 
means for such resistance, art may; in 
short, a — may be used to affect 
the unavoidable necessity.” 

— 71 S.W. 148, 151. 


The initial Kansas decisions appear 
grounded upon a keen realization of the 
State’s territorial aspect with its appreciable 
dearth of law enforcement authority. There 
was a need that life should be protected. 
Our courts, therefore, were willing to 
chance some “hip-gun”’ tactics in the hope 
that the larger interest of protection should 
go unfettered. In retrospect one is tempted 
to assign many elements to a diagnosis. 
The writer, however, feels that there is 
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justification in assigning the Puritanical 
abhorrence to regulation as one element 
giving impetus to the wide latitude allowed 
in self-defense measures. So recently re- 
moved were frontier Kansans, both citizen 
and judge, from Colonial, seaboard days 
that they might very well have applied “the 
least government, . . . the best’’ concept in 
their limitation of the duty to retreat. Once, 
of course, a legal doctrine has been given 
birth it generally, in some form, persists. 


Years beget change though. The Supreme 
Court in State v. Yeater® stated that “an 
aggressor in order to plead self-defense 
must have in good faith attempted to with- 
draw.” Subsequently the same court made 
the duty of the original aggressor to retreat 
more pointed by saying that he “must make 
clear to the other party that he is quitting” 
before gaining the right of self-defense. 
State v. Schroeder.© 


On the opposite side of the ledger the 
Supreme Court was to declare in 1924, in 
extending the right to self-defense, the 
element of the assailant’s reputation. The 
case in point was Glahn v. Mastin. Pre- 
ceding facts in the case concerned a real 
estate argument. When the accused came 
up to the prosecutor in a hardware store 
to renew the discussion the latter made a 
move toward his pocket. The accused, 
mindful of the prosecutor’s ill-reputation 
as a knife-fighter, knocked him down. 
Conceiving an action for assault, the prose- 
cutor brought action against Mastin. The 
court ruled that evidence of reputation was 
admissible in establishing a plea for self- 
defense. 


The final case chosen as representative 
of the self-defense decisions in Kansas is 
illustrative of a holding generally held. 
In State v. Furthmeyer!? there was an alter- 
cation in a dwelling house in which the 
accused was visiting as the fiancé of the 
owner of the house. Another male guest 
arrived and, during the evening, after 
repeated threats to the women folk, he 
attacked the accused with a gun. The lat- 
ter, on obtaining a gun from the household, 
shot, killing the intruder. The usual “a 
man’s house is his castle’ defense was 
employed winning an acquittal of the sec- 


8 Beale, J. H., Retreat from Murderous Assault, supra footnote 1. 
9 State v. Yeater, 95 Kan. 247 (1915), 147 Pac. 1114 (1915). 

10 State v. Schroeder, 103 Kan. 770 (1918), 176 Pac. 659 (1918). 
11 Glahn v. Mastin, 115 Kan. 557 (1924), 224 Pac. 68 (1924). 

12 State v, Furthmeyer, 128 Kan. 317 (1929), 277 Pac. 1019 (1929). 
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ond degree murder charge against the 
accused. 

Bearing the imprint of eighty-six years 
of statehood the Kansas concept of self- 
defense has taken on, through court deci- 
sions, a conservative acceptance of the doc- 
trine of retreat. Admittedly unimpaired 
remains the right of one unlawfully 
attacked to stand his ground and use such 
force as at the time reasonably arya to 
him to be necessary. He is justified in act- 
ing upon the facts as they appear to him.!8 
The reputation of his assailant as known 
to him at the time of the attack has been 
adjudged material.1¢ In the final test he 
who has stood his ground in such a manner 
is not to be judged by the facts as they 
actually portray themselves to a detached 
jury far removed from the field of con- 
flict.15 The court since State v. Rogers, 
however, has taken cognizance of the in- 
justice of clothing the instigator of affrays 
with the same self-defensive prerogative.1¢ 
Thus taking notice the court declared that 
one physically initiating an affray without 
13 State v. Reed, supra footnote 4. 

14 Glahn v. Mastin, supra footnote 11. 

15 State v. Reed, supra footnotes 4 and 13. 
16 State v. Rogers, supra footnote 3. 

17 State v. Yeater, supra footnote 9. 


18 State v. Schroeder, supra footnote 10. 
19 State v. Hatch, supra footnote 6. 
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felonious intent forfeited, if met by deadly 
reprisal, his instant right to stand his 
ground. Before he may take up the shield 
of self-defense, such a one must, in good 
faith,” attempt withdrawal and, in the 
withdrawal, he must make clear!8 to the 
one whom he has incited that he no longer 
is to press the struggle. It thus appears 
that our law is becoming increasingly criti- 
cal of the sinuhileguevelie: through limita- 
tion of his right to self-defense by recog- 
nizing a duty to retreat embracing “good 
faith” and “decisive” withdrawal. With 
increasing reliance —_ the law of society 
it may be hoped that instances such as 
State v. Hatch will devolve even upon the 
innocent, who are living under threat of 
death, the duty, when ample opportunity 
awaits, of calling upon the law rather than 
self-help as the custodian of life and social 
peace. 


THOMAS H. Conroy, 


University of Kansas 
School of Law. 
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Again Taxes 


Many months ago this column said taxes 
would be the real issue for twenty years or 
more. Not a whimper. Now a quarter billion 
for the state. Taxes in some cities increased 
40 to 80 per cent since 1939. Federal income 
taxes must remain says the President. School 
teachers need more money and no doubt of 
that. One earning $5,000 must expect to give 
approximately 25 per cent of it for income 
and state and local property taxes. Still saying 
nothing of the hidden taxes or the open taxes 
such as sales taxes, and gasoline. 


* 
The Burden 


It may be heavy now but wait until busi- 

ness declines. 
* 

Conclusions 

Judge W. D. Vance, of the 12th district 
really told us something when he mentioned 
that we have conclusions of fact and law, not 
“findings of fact.” See Nov. Bar JOURNAL. 
You probably answer that it doesn’t make any 
difference. Perhaps not. Just a habit. Just like 
folks keep bringing separate maintenance actions 
when there is no such animal. However lawyers 
and judges have the habit. 


* 

Instructions 

I am wondering if the instructions in civil 
cases are not too complicated and too legalistic 
for the average juror’s understanding. Forget 
your legal training and try to read a set of 
instructions. We have various kinds of judges. 
Some adopt a theory and follow it through. 
Others give many sided instructions which in 
final analysis mean little, even to the lawyer. 
Like the Bible, you can prove anything by them. 


Like down in Arkansas where I am told each 
side presents instructions, the judge puts them 
together and gives all to the jury. 


* 


Be Thou Tempted? 


Were you ever tempted to sit down and 
write a set of instructions, say in an automobile 
collision case, from the standpoint of the layman, 
in his language, with all legalistic terms withheld 
or in other words just give the case to the jury 
as you would sit down and tell about it? Maybe 
that’s too long a question even for a legal mind. 


* 
Why Not? 

Would you like to try one on contributory 
negligence? Perhaps one on exemplary dam- 
ages? Or any of your pets? I would like to 
give space here for publishing it. 


* 
Hon. 

Who is “Hon.” Casually looking over the 
membership roll of the Aug. ’46 JOURNAL some 
strange things appear. For instance here are 
two ex-judges of the Supreme Court. One is 
“Hon.,” on is just plain. Two judges of a city 
court. One is “Hon.,” one is not so denominated. 
Two ex-governors, one is and one not. Wonder 
how about the next one? It seems that ex-judges 
of the district court usually are not but occa- 
sionally are “Hon.” Of four district judges 
in Wichita, two are and two are not. A state 
senator is NOT, but he is a Democrat. An 
ex-congressman sometimes is not. Neither is a 
United States district attorney or an ex-such. 
Oh well. Was it curiosity killed a cat or was 
it curiosity caused the mouse to be caught. 
Lot’s of curious things happen in life which 
are really nobody’s fault. 
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The Wabbler 


Reading the opinion in Deselms v. Combs 
162 Kan. 15, almost makes one wonder if 
“the man who can’t make up his mind is free 
from contributory negligence.” Perhaps that is 
just a stray and inappropriate thought. 


* 


_ Comparative Negligence 


After sitting on both sides of the judicial 
bench would one be far wrong in saying, “No 
one, judge, jury or lawyer can calmly analyze 
the evidence in an automobile accident and tell 
just how it happened.” For instance; different 
drivers, looking different ways, with different 
thoughts, different reactions, different powered 
cars, going at different speeds, one driver 
reduces, one goes into neutral or speeds up, 
etc. etc. Then, The Jury. We are correctly 
told that it uses its own yardstick and if it 
finds for the plaintiff frequently diminishes the 
verdict because it thinks plaintiff was somewhat 


to blame. 
* 


Applied Rule 


So without instruction and usually in a most 
subtle manner, hardly possible of detection, the 
jury has applied the rule or doctrine of com- 


parative negligence. Why not adopt the simple 
and plain rule followed in Mississippi of allow- 
ing the jury to diminish the damages in accord 
with the evidence as it appears. Then we would 
be doing by law and instruction what we are now 
doing by what many would call common sense. 
The Egg . 

This doesn’t have any sense here but it seems 
too good a thought to suppress, to-wit: A bad 
egg always makes more noise than a good egg. 
Postage, etc. ” 

It probably is useless to remind the lawyer 
legislators that it would be a fine thing to 
submit to the people of Kansas that salaries 
of legislators be raised sufficiently to pay their 
expenses. Somehow, maybe it’s a silly notion, 
but don’t you think Kansans are understanding 
enough not to want their honored representative 
to violate their oaths and consciences, in order 
to get a few little postage stamps they seem 
to need so badly. 


Mabatma 


We are told that Mohandas K. Ghandi, once 
a student at the Inner Temple, London, “built 
up the most fabulous income of any lawyer in 


South Africa” and leaving all, went back to 
India to starve, pray and struggle for his people. 
Who will say that the Mahatma has not done 
more with his poverty than he ever could have 
done with his law and wealth? 


* 


Would You Dare? y 

Suppose you represented a client in a lawsuit. 
Suppose the opposite party came to you and 
said he did not want to go to court and he 
would agree for each party to submit a written 
statement and let you decide it. Suppose you 
told him you had already made up your mind 
your client was right and yet he insisted on 
you doing it. What would you do? This 
actually happened not long ago in Wichita. 


* 
Sue Uncle Sam? 


Yes, it seems so without even asking his 
consent, to a limited extent of course. Tort 
claim act of Legislative Reorganization Act of 
1946.. For negligence of operators in the depart- 
ments and agencies of government as well as for 
cars operated by the army and navy. No jury. 
Claim under $1,000, settlement negotiated with 
the department of government. Larger claims, 
suit filed in U. S. District Court and summons 
served on the local U. S. Dist. Attorney. Fees 10 
per cent of award before agencies, 20 per cent 
before courts. Also recovery for negligence in 
maintenance, operation and control of highways, 
bridges, public lands, buildings and structures. 


* 
Parking Meters 


As old Doc. Brady would say, we discuss 
anything but not always as a professional man 
would. Many cities have a vision of much profit 
from parking meters. Also a claim of better 
parking facilities. Now not long ago the cry 
was that streets were laid out and paved for 
drivers of vehicles and not as livery barns or 
garages. All of which was very fine and prac- 
tically correct. Now we have moved the law 
up a step and say that since we have been 
regulating parking we ought to allow cities to 
profit thereby and instead of using streets as 
driveways and avenues of traffic, we should use 
them as parking lots or outside garages. Thus 
a fine, healthy income will roll in to say nothing 
of $$$$$ in penalties every time some thought- 
less person spends too long having the last word 
with his lawyer or otherwise misses the time. 
Wonderful how folks can think up new ways 
of taxation but never any way of getting rid 
of a tax. 
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Dan called Mrs. Hopson one day in 
Phillipsburg and we three went to lunch. 
Long time since I had seen Mrs. Hopson. 
I remember when Dan opened his office 
there, with the help of Mrs. Hopson and 
my perseverance we sold Dan some books. 
That is just about 28 years ago. 

Frank Hahn was in Topeka the day I 
spent in Phillipsburg. 

Wallace Sullivan succeeded in selling me 
126 Kansas Reports that belonged to his 
father who at an earlier date practiced in 
Logan. 

Keith Sebilus at Norton told me he and 
Bill Ryan were moving out of the Court 
House over to a new office. Bill is in Kan- 
sas City this week in an effort to get some 
new office furniture. 

Bob Hemphill, the new judge, was in 
Wichita on business. Jay Bennett, Tilly 
Tillotson and I had a gathering on the side- 
walk, then I left town. 

Wayne McCaslin has moved out of the 
Court House over to the old location occu- 
pied so long by Shorty Osborne under the 
firm name of McCaslin & McCaslin. Wayne 
says business is wonderful and the returns 
surprising. 

Duffy Hindman has new secretary, a Miss 
Cooper. Duffy has had Mrs. Hindman in 
the office so long Miss Cooper will have a 
big hole to fill. 

Art Relihan is in Kansas City as this is 
written. I saw Ted a few minutes. 


Arno Windscheffel bought the library of 
Miles Elson, Miles being Probate Judge, 
and of course, doesn’t need the books as 
long as he is Judge. Arno and I fixed up a 
library before we got through. Smith Cen- 
ter will have another good office. 

Ed Kite of St. Francis has been ill with 
pneumonia for the past several weeks. I 
understand the Judge has not opened an 
office yet but is doing some practice from 
his home. I hope the Judge gets lined out 
and his health along with the business im- 
proves rapidly. 

Scott Rice of Smith Center died about the 
25th of January. Scott was a great guy. 
Smith Center will feel the loss. 

Frank Bell was away from the office the 
day I was in Smith Center. His office was 
open and his stove lit, but I couldn’t find 
Frank. 

Harve McCaslin of Osborne was in Kan- 
sas City the week of February 10, going 
through a clinic for a check-up. I hope 
all is well and comes home renewed and 
refreshed. 

The Ford County Bar invited me to lunch 
Saturday, at the Harvey House. Seems each 
week the Court cleans up all the small mat- 
ters, then the bar adjourns to the famed 
Harvey House for lunch. The man voted the 
most popular at the table is always accorded 
the honor of paying the check. Frankly in 
all the years I have been out this way I never 
have known until now just how popular 
I am. 

Carl Van Riper is visiting his daughter, 
Ruth, in Kansas City, Mo. Jim Williams 
takes over when Carl leaves. 

George Gould has a new office on the 
ground floor in the Lora Lock Hotel. 
George says he likes the arrangement, and 
finds his clients like it too. 

Horace Watkins and Jack Horner are 
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still living together on an office arrange- 
ment. 

Many of the older grads will remember 
Prof. A. R. Arthur at Washburn up until 
the year 1915. Both Prof. Arthur and his 
wife are Legal graduates. They went to 
Colorado U. at Boulder to take up, as I re- 
member, the Deanship of the Law school 
there. The Arthurs had two children, a boy 
and a girl. The boy graduated in Law, prac- 
ticed in Colorado before he went into the 
Army Air forces, came home on leave, died 
of a heart condition while there. The girl 
is connected with one of the Universities 
near Washington, and I think, Dean of the 
Law school. However, on this I am not 
sure. Anyhow, Prof. Arthur is now back 
at Washburn in Topeka taking up where 
he left off 32 years ago. 

A. E. Kramer went to Oklahoma to 
spend the week end, the week end I was in 
Hugoton. My week end was all the term 
implies, by the time I got in there in the 
wind and out on a gale. It was really rough 
the day I spent there. 

Bill Burnett spent several days at Hugo- 
ton with Langdon Morgan. Bill didn’t sa 
what he was doing, but I know no good. 
He did say that my old friend Ben Berg 
was back in Kansas and at Hutchinson, in 
with himself and Art Snyder. Ben, when 
I knew him, was with Thurman Hill in 
Independence. I am glad to see Ben come 
back. 

Herb Stubbs is back home and able to 
go to the office again part days only. At- 
a-boy Herb. 

Vern Light is recovering from another 
operation and is now home after being in 
Wichita for several weeks at a hospital 
there. Charlie Tucker is still confined to 
the hospital where he has been for several 
months on account of a heart condition. 
Dick Hickey had an operation of some 
sort that made it necessary for him to 
stand up most of the time, but he got along 
nicely and is now back at Liberal. 

Rex Neubauer took over the Hickey 
office while Dick underwent the repair job. 
Rex went in after Doc Bailey left for Guy- 
mon, Okla. 

Fred Hall went in as County Attorney 
and moved over to the Court House at 
Dodge City. Harry Waite is still directing 
Everrett Minner on all matters of impor- 
tance. Harry don’t get down until about 
10:30 a.m., then an hour or two for 
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lunch, home at 4:30 p.m., leaves lots of 
time for Everrett to take care of the details 
without Harry being around. 

Doc Bailey of the K.U. class of 1921 
went from school back to Bartlesville, 
served two terms as County Attorney, then 
did a hitch in the D.A. office at Tulsa, went 
with the Cities Service at Bartlesville for 
quite a stretch and now is with Gresta La 
Marr under the firm name of La Marr & 
Bailey with offices at Guymon, Okla. Doc 
would like to hear from any or all of his 
old school friends. He says he gets lone- 
some for things Kansas. He is a member 
of the Kansas Bar and one of the good 
boys K. U. turned out. 

Dwight Olds, formerly of Oswego, now 
with the Shell Petroleum of Tulsa, wrote 
quite an article published in the Oklahoma 
Bar Journal entitled, ‘Joint Tenancy for 
Life or in Fee.” 

I met Judge Karl Miller of Dodge City 
at Greensburg one morning recently. He 
came over to hold a Court day. Jack, Steve 
and myself constituted the Court business 
with Seely of St. John over on estate mat- 
ters. Judge Miller has new reporter named 
Glenn Carnes who seemed to be big help 
to the Judge in driving the car. 

Montie Downer of Dodge City has about 
“oe out of the law business. The grain 

usiness takes all of Montie’s time. 

Carl Van Riper says he is getting out of 
the law business too, but not like Montie. 
Van Riper is going to loaf, so he says, but 
I know he won't. 

I talked to H. O. Trinkle, an ex-Garden 
City Attorney, today, over the phone at 
Salinas, Calif. He wanted to be remem- 
bered to any and all-old Kansas friends. 
Mr. Trinkle left Garden City in about 1935 
and is now retired. 

Judge William Easton Hutchinson says 
he takes care of all the old clients that 
care to come to him and keeps busy every 
day. He says, like the old man on the 
farm, they can always feed the chickens. 
Judge Hutchinson is only 87 years of age. 

The new firm in Garden City is Calihan, 
Green and Tate. Logan Green going over 
to join up with a couple of other young 
fellows. 

Shelly Graybill moved into Elkhart just 
in time to get involved in a county seat 
transfer. They have had two judges in to 
hear the cases and one presentation in the 
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Supreme Court. Both Shelly and Oscar 
Pickins are happy over events so far. The 
county seat moved to Elkhart means the 
end of a 25-mile trip each way every time 
either of them wants to see a county record. 

Max Dice is going to town in a big way 
at Johnson. Max married last spring and 
the Mrs. is helping him in the office. They 
both hope to build a ground floor office 
some day soon. 

Forrest McCalley went out of office as 
County Attorney at Syracuse in January, 
and hasn’t been able to locate an office 
to move into yet. He is sort of practicing 
on the curb temporarily. He hopes to get 
located in the near future. 

Jim Terrell also married after he came out 
of the Army, went back to Syracuse and 
bought the Ark-Valley Hotel. They have 
fixed it up and say it pays pretty well. Mrs. 
Terrell is helping in the office on Income 
Tax stuff, all of which makes Jim happy. 

Pearl Frazee just got back from Mexico 
where he found an honest Mexican. Pearl 
intended to give him a 50 peso bill, but 

ave him $50.00 American bill, discovered 
Fis mistake next day, went back and the 
fellow made it good. The American bill 
being 5 to 1 on exchange. 

Bob Field has moved his office over a 
bank in Syracuse, a very different location 
than the old one I knew. Bob says Mrs. 
Field has been having some throat trouble 
and is not very well, all of which I hope 
ends in an early recovery. 

Johnnie Edwards at Lakin, after 10 
years in the County Attorney's office at one 
stretch says he has enough, just resigned 
and moved out, opened an office up on the 
street a month ago, still can’t find office 
furniture to get the * poy started. Johnnie 
is just having an H of a time to get to 
going. Clyde Beymer had the County At- 
torney job wished on him. He has had it 
off and on for 30 years to my knowledge. 
He doesn’t want it, if some young lawyer 
would go in Clyde will unload the job in 
a hurry. 

Jim McClain was elected County Attor- 
ney and is moving over from S a to 
Seneca to take over at the Court House. 
Jim just got out of the Army in September. 

Bob Finley and Harry Miller I saw in 
To Kansas Day. They told me they 
had taken over the old Archer office. They 
acquired Andy Delaney’s abstract plant at 
Troy recently and sent Chet Ingals over to 
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run it. Looks like the boys are equipped to 
do anything for any and all clients in north- 
east Kansas. 

Ellis Beaver, Jim Dye and Tom Mustard 
are enlarging their office again. Ellis said, 
“Got to have more help.” Business must 
be enlarging, too. Wichita seems to be 
growing. 

I saw Jerry Harman, the new Judge at 
Columbus, Kansas Day at Topeka. The 


_only District Judges I saw were him and 


Lloyd Norris from Oskaloosa. 

I have heard many of the boys comment 
on Charlie Hudson’s ability to tell stories. 
I understand he had all the necessary 
props and settings at the Annual meeting 
of the Sedgwick County Bar on the night 
of January 25. From what I hear, Charlie, 
you did a wonderful job. John Blood and 
Irish Gerety were elected President and 
Vice President, respectively. Sorry I 
missed it. 

Roy Warner is a new boy at Wichita, 
has been there about a year, is a Harvard 
man and is in with Paul Wall in the 
Wheeler-Kelly-Hagny building. 

Ed Murray and Charlie Hudson are in 
together in the Fourth National Bank 
building. 

Jim Nash and Larry Wetzel have tem- 
— quarters in the Bitting building, 

th going out of OPA. 

Harold Malone has Paul Smith, Frank 
Malone, Jay Esco and Lael Alkire in with 
him at the Court House as County Attor- 
neys. 
Max Hamilton and Lloyd Kagey have a 
tentative partnership worked out as soon as 
they get an office address they will announce 
the new firm. I understand Lloyd will stay 
at the Court House where he has an office 
on the sixth floor. Max will be downtown. 

Jim Martin has moved back down on the 
other end of the Hall in the Schweiter 
building, going in with Hal Black, John 
Bryant and Carl Davis. 

Ike Williams has been very ill, confined 
to a hospital for a long stretch, although, I 
understand, he is now at home and better. 

Lew Hasty was a Topeka visitor the first 
week in February, came up from Wichita 
on business. I think he wanted to go to 
Kansas City to see his new son-in-law. 

Penny Roulier and Ed Beckner have dis- 
solved a partnership of long standing. Ed 
has been in bad health for some time, wants 
to taper off gradually. I didn’t see either 
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of them but talked to Roulier on the phone, 
couldn’t find Beckner. 

Ed Thiel and Gerald Stover have a new 
firm and Abstract plant Edgar inherited 
from his father. They report excellent 
business and plenty to do. 

Morgan Cole is up to his old tricks, 
more farming and Income Tax work than 
Law. 

Guido Smith I couldn’t find, nor could I 
locate Don Phillips, he was neither at the 
theater nor at the newspaper office when 
I was in Colby. 

Lloyd Vieux and Bob Lewis bought an 
Abstract plant. Lloyd runs the plant while 
Bob and Judge Falconer practice law under 
the firm name of Falconer and Lewis. 

Forrest Brown had three stenographers, 
all working on Income Tax stuff with his 
wife helping on the edges. 

Lea Cushenberry and John Bremer 
have gone in for Law enforcement in De- 
catur County. Cush is County Attorney 
and John stays close to the office with the 
usual run of the mill stuff to handle. Mrs. 
Cushenberry is in Hutchinson owing to the 
illness of her father. 

Al Metcalf had a very nice invitation to 
extend to me, but as usual, I had some 
place to go and things to do, had to de- 
cline, some day I'll get time to avail my- 
self of all the nice invitations I get from 
day to day. 

Judge Langmade and Wallace Wolf I 
didn’t see, having seen Wallace in Topeka 
over Kansas Day. 

I heard a lot of favorable comment over 
the southwest on the talks Judge Art Mel- 
lott and Phil Lewis made at Dodge City 
December 18th at the Southwest Bar. I 
hope both Judge Mellott and Phil were as 
well impressed with the Southwest Kansas 
boys as they were with the Judge and Phil. 
To many who do not get around much it 
was quite a treat to have the east meet the 
west. This is a great gang down in the 
Dust Bowl and I can, without fear of con- 
tradiction, call it that from what I have 
seen the past two weeks, although nothing 
like it was back some years ago. 

Jim Mowery says he is going to quit the 
Law practice and rest on his past laurels. 
Shields, a new boy to these parts who is 
helping Jim quit, was in Topeka. 

Eltinge is still County Attorney of Lane 
County. I don’t know, and haven’t asked, 
but I think he has established a record for 
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being County Attorney. From memory I 
would say he has held the office 20 years. 

It is always good to see Don Lang of 
Scott City. He told me he had done more 
business alone than he and R. D. Arm- 
strong did together in two years. By the 
way, R. D. is in Excelsior Springs vaca- 
tioning. 

Chuck Fleming of Scott City, with my 
help, got Art Fleming, his father, of Gar- 
den City to stake him to a bunch of books. 
I am sorry all the kids don’t have fathers 
like Chuck. 

Herchel Washington told me he was 
considering plans to build a home and 
office combination on the main stem of 
Leota. Herchel says why work one’s self to 
death in Kansas City when the picking is 
good in Western Kansas. I don’t know of 
a house, office arrangement in Kansas. I 
know it to be quite the practice in the 
east. I do know of several boys who have 
upstairs offices with apartment arrange- 
ments on the same floor. 

There is a new County Attorney at 
Leoti. I have not learned his name. Any- 
how, he has moved over to the Court 
House on his own. 

I didn’t see Mr. Dickey but did see C. H. 
Simon. C. H. turned down an offer of 
$45.00 per acre for a quarter of wheat 
land. The would-be purchaser said, “what 
would you take, I know $45.00 is too cheap 
but we have to start somewhere.” C. H. 
just said, “not for sale.” They talk about 
hundreds out here while I talk about a 
dollar. 

Clem Wilson and Harold Bragg are still 
holding forth at Tribune. Both report 
good business, while I was there I saw 
Judge Fred Evans of Garden City and 
Hubert Sanders of St. John. The Judge 
was holding an adjourned term or Motion 
day, I don’t know which, in the Clerk of 
the District Court office. I had a good 
visit with them. 

I found Jim Taylor of Sharon Springs 
traveling as usual. The girl said he was in 
Topeka. 

Tom Taggert of Goodland is building a 
new office on the ground floor. I guess it 
is nearly finished now. Tom has had a 
very bad time getting stuff to build out of 
and people to do it. He hopes to get in 
before spring. 

Max Jones has had a very ugly time with 
an infection in his arm. He is carrying the 
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injured member in a sling and having some 
difficulty getting around. He is on the 
State Legislative Committee of the V.F.W. 
and is spending some time in Topeka. 
Along with the arm, the Legislature, both 
City and County Attorneyships, Max needs 
a boy to help him. 

Gene Zuspan is in the old Sparks quar- 
ters, an apartment designed for the prac- 
tice, a cozy little outfit, I calls it. 

J. B. Wilson of Lawrence is seriously ill, 
in fact, J. B. has been sick for some several 
years. I saw him on the street in Lawrence 
60 days ago, he said he was better, news 
dispatch says he is in bad shape. 

Wendell Holmes of Hutchinson was ap- 
pointed by Judge Art Mellott as U. S. 
Commissioner for the Hutchinson District. 
I understand Judge Mellott is planning on 
holding a Federal term of Court at Hutch- 
inson in March. 

The Reno County Bar has been accepted 
into the S. W. Association as of the last 
meeting at Dodge City, December 28. This 
increased the membership, as Don Lang put 
it, 124 paid up members. I don’t know 
whether this tally included Hutchinson or 
not. 

Don Martendell was home with the flu 
when I went looking for him one day in 
early February. I hope before this goes to 
print he will be out and going again. 

John Fontron has disassociated himself 
from the Hall Holmes firm to act as County 
Attorney. 

The Kansas Title Association has in- 
structed Charlie Hall of Hutchinson, 
through its Executive Committee, to notify 
the Bar of the State that the said committee 
favors the Passage of a Marketable Title 
Statute similar to the Michigan Act as dis- 
cussed in the February 1946 Bar Journal. 

Bill Vernon has left the Davis, White 
office to go into a Trust Dept. of one of 
Hutchinson’s Banks. I understand it is 
quite a place. I must go see Bill, he might 
want a customer. 

Bob Jones went out of the Jones, Hunter 
firm to take Bill Vernon’s place at the 
Davis, White office. Walter Jones and 
Dick Hunter took in Harry Dunn in a 
three-way firm. 

Charley Rauh is in Topeka getting an 
introduction into the State Legislature. I 
saw Charlie over Kansas Day. He says he 
is getting along well and sort of likes the 
change. 


Ray McMullen held a term at St. John, 
or a Motion day, I don’t know which. Sev- 
eral of the Great Bend Boys were down. 
Coe Russell, Herb Deitz, Ted Kelly and 
Tudor Hampton all appeared before Judge 
McMullen, along with the Stafford County 
boys made quite an impressive gathering of 
legal talent. 

Judge Bob Garvin of St. John is takin 
up the study of Latin. He bought a self- 
pronouncing dictionary. His trouble now 
seems to be remembering how the words 
are spelled. Evart and I could tell you how 
to help that Judge, but I don’t think either 
one of us dare. 

Max Bucklin went to Wichita to get his 
wife who had spent a week in the hospital 
there. I understand from Al Williams, his 
partner at Pratt, Mrs. Bucklin was not seri- 
ously ill. 

Claude Rice of Kansas City, Kansas, flew 
a plane, his own I think, from Kansas City 
to Wichita to appear before Judge Mellott 
on some matter. Claude wanted to fly me 
back home, sorry I couldn’t make it Claude. 

Connie Miller also in Carl Rice’s office 
in Kansas City, Kansas, under the tutelage 
of Tote Carson, will make an expert camera 
man. I know he will go good because he 
has my Leica Camera. 


Shad Janicke of Winfield and I went to 
Mississippi the first week in January “Bird 
Hunting.”” We got into a rain and sleet 
storm that not only froze us out but flooded 
all the fields so we needed a boat to get 
around. We didn’t get many birds but we 
had a whale of a good time with each other 
and our wives who didn’t like the weather 
in the “Deep South” either. The wives 
went on down to New Orleans while we 
were hunting. I wish space and time would 
let me write about all the things that hap- 
pened to us on that trip. Harold Goodwin 
and Glenn Porter, both of Wichita, say 
they are going with us next time we go. 
We have something to show them Shad in 
the way of a dog. 

John K. Bremeyer has opened up an office 
in with Cassler & Lackie at McPherson. 1 
think that is what Jim told, anyhow, John 
is in the Cassler & Lackie office. 

Margaret McGurnaghan fell December 
22, broke her leg, is in the hospital in 
Topeka. I haven’t heard much about her 
condition. I hope she is all right. If I can 
ever get down there I'll find out. Maybe 
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some day you can get a room in the Topeka 
hotels 


Cliff Holland is remodeling his own 
building with a downstairs arrangement. 
Looks like quite a layout. Herb Holland, 
who will remodel the building he is in, 
hopes to be ready to go with a new outfit 
by fall. Both boys are doing well. 

Jerry Driscoll I saw walking the main 
street after I had missed him in his office. 
I still think he hid out on me. Dick Dris- 
coll has moved up to the Court House. 

Harold McCombs has an office on the 
ground floor. He is a little crowded but 
says he would rather be crowded on the 

ound floor than be upstairs. 

Charlie Boyle and his next door neigh- 
bor, C. Rouse, say they have been swamped 
with Income Tax work since early in the 

e. 

Van Danner and Horace Santry were op- 
sing Paul Alyward and George Minor 
bitore Lon Busick on a road condemnation 
case the afternoon I spent in Ellsworth. I 
thought Paul had a unique way in trying to 
prove his measure of damage, I don’t yet 
see throught it, apparently he was right. 

Mildred Royce, La Rue’s better half, fell 
off a stool she was standing on while 
cleaning a venetian blind, bursted her knee 
pretty badly and herself as well, from what 
B. I. told me she had quite an experience, 
still in the hospital after six weeks. Here 
is hoping Mildred that one leg is as good 
as the other after it all shakes out. 

Bill Norris, Guy Spencer and myself 
figured out a deal to help Judge Roy Smith 
with his library. Judge Smith is still home 
and pretty much under the weather. 

My old friend A. F. McCarthy of Salina 
‘gets down to the office a little while each 
day. A. F. has had quite a time. He has 
been on the shelf for two years or more, 
but is better now and gaining some. 

Paul Stevens of Neodesha has gone back 
to the hospital for a check-up. He got his 
back hurt in the Army. I haven’t heard 
how he is making it. 

Tom Hampson of Fredonia has gone 
somewhere for a check-up on his neck and 
spine, calcium deposit, Tom told me. 

Bruce Heath was home for several days 
about the middle of February with the flu. 
I saw Mrs. Heath at the office while Bruce 
was at home. 

Howard Harper and Lee Hornbaker have 
moved into the biggest office in Junction 
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City, for two men to occupy. Incidentally, 
I have had several dozen lawyers ask me 
where they could buy office furniture. How- 
ard Harper has a bunch of leather uphol- 
stered arm chairs, good ones, get in touch 
with him if someone wants them. 

Ernie Skinner of Junction has* been 
offered a Captain’s Commission in the reg- 
ular army. He is debating it, as he just got 
out of the Army recently. 

Ira Snyder of Manhattan died about De- 
cember 1. Gerald Kolterman, formerly of 
Wamego, leaving there after selling his 
office to Dick Pugh, left for Arizona to 
spend the winter, came back and took over 
Ira Snyder's office at Manhattan. 

Ray and Gerald Smith split up their 
office, each one going on his own. 

Ken Moses left Manhattan for a job in 
the University at Lawrence. I don’t know 
what he is doing. 

V. W. Cooprider is a North Carolina 
boy, graduate of Duke University, married 
a Crawford County girl, opened an office 
at Pittsburg, Kansas, after a hitch in the 
service. 

I got a card from the Sedgwick County 
Bar Association, inviting me down to the 
Annual Christmas Party. I didn’t make it 
but know I missed a good party and a 
chance to mingle with good fellows. 

E. E. Lamb and Clyde Hill of Yates 
Center have opened an office under the 
firm name of Lamb & Hill. They are a new 
firm in Yates Center and should do well. 

Just got a letter from Kirke Veeder in- 
viting me down to Chanute to attend the 
Semi-annual Meeting of the Southeast Bar. 
I notice Bal Jeffrey, Willard Haynes, Ray 
Letton, and Walter McVey were all on the 
program besides the officers. Looks like it 
was quite a pretentious affair. 

Clyde Rodkey has his new office all 
dolled up with new furniture, new books 
and new clients, he hopes, after a turn in 
the County Attorney’s office. Looks pretty 
much up to date and cozy as well. 

Harlow Preaton is back in the practice, 
officing with Ed Curry and Dick Funk in 
the Columbian building at Topeka. Been 
a long time Harlow. 

Sid Brick opened his own law office at 
901 Bitting building, in Wichita, about 
January 15. Sid is planning on taking 
more space and larger quarters as soon as 
he can relocate. 
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Sid pcanages oan Gerety and Henry 
Butler got an office going at 301 Bitting 
building about the 1st of the year. 

Joe Glass has quit Great Bend and come 
back to Wichita after a couple of years at 
the Bend. 

Claude Depew was in Dallas the last 
week in January on business. 

Doug Shay has gone over with Coombs 
and Smith a while Paul Smith 
helps Harold Malone as County Attorney. 
I must get up to the County Attorney's 
office to see who is up there. I saw Harold 
and about 75 others at the County Attor- 
neys’ Meeting in Topeka. They were there 
from all over the state. Ed Arn, or rather 
General Arn now, to the new as well as 
those holding over, extended the welcome 
—and made all to feel at home. Baldy 
Mitchell and Dick Fatzer made good talks. 
The meetings under Howard Harper’s guid- 
ance progressed nicely and was _inter- 
esting throughout. Dan Kane, Alcohol 
Tax unit and Lew Richter, K.B.I., had 
things to talk about. 

Harry Gillig, Jr., is moving his office 
about April 1 to new quarters. I think he 
said the Kaufman building. 

Lee Garrett is in with Herk Morris in 
the Beacon building. Herk says business 
is good and the cases interesting. 

Armin Weiskirck says he had 11 days 
of trial in the Federal Court, seven hun- 
dred pages of record, Ed Rooney of Topeka 
and Howard Payne of Olathe, all at one 
time. He thinks he will go to New Mex- 
ico to recuperate for at least a week. The 
same old story, the Bosses do the work and 
the help take the rest. 

Paul White and George Powers ate 
lunch together one day at the Lassen. 
Might be something brewing for a year 
hence in the way of Bar entertainment. 

Bob Foulston has completed the office 
remodeling, making room for Andy 
Schoeppel, was no small job, got a new 
reception room since ‘““His Honor the Gov.” 
is coming down. Must figure the offset is 
going to produce, needing room for the 
customers. I. don’t know much about the 
whole business but I'll bet it works out, 
and how. A gold mine in Mexico owned 
by George Siefkin should provide the 
“glitter” for the firm. 

Glen Porter had a most unfortunate 
thing happen. Jim, his son, came home 
from the navy just before the quail season 
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closed in Arkansas. Glen decided the boy 
should have a little vacation so took him 
down. The first bunch of birds flushed, 
Glen got a couple down, the dog standing 
on a winged bird, Glen and Jim approach- 
ing to shoot if the bird flushed. In the 
excitement the boy accidentally shot the 
dog. Result, one quail killed, one crippled 
bird got away, one dead dog foe 800 
miles of driving. I know, Glen, just how 
you feel. 

Bill Kahrs has some very interesting 

uestions and some unusual incidents, all 
dendaiing from the Community Property 
Bill he helped sponsor in the Legislature. 
I talked to Bill in Wichita just after the 
Bill had been introduced. 

George Ball is moving back to Wichita 
and opening an office in the Beacon build- 
ing. George has been over in Webb City, 
Missouri, settling up his father’s estate. 

Roy Rogers and Howard Kline were 
Topeka visitors over Kansas Day, coming 
up from Wichita. 

At Wichita February 24 and 25 at the 
Lassen Hotel there will be a Tax Seminar 
(what ever that means) — by the 
Sedgwick County Bar and the K. U. Ex- 
tension Program. 

Mrs. Mark Adams of Wichita died De- 
cember 24, 1946. I know all the Bar ex- 
tend their deep regrets and sympathy to 
Mark. 

John Henry Crider, 87, Lawyer and for- 
mer probate judge, died Wednesday of a 
heart attack and complications from a fall 
in his apartment December 12 in which he 
suffered a fractured shoulder. A lawyer 
since 1885, he was active in Kansas Re- 
publican and Masonic circles. 

Herbert Diets, well known Great Bend 
attorney, announces that Boyce P. Hard- 
man will be associated with him in gen- 
eral law practice under the firm name of 
Diets & Hardman. Hardman was formerly 
senior attorney with the Office of the So- 
licitor, United States Department of Agri- 
culture in Washington, D. C. 

Attorney Carroll Walker, who recently 
returned to Frankfort after more than 12 
years’ service with the Federal Internal 
Revenue Department, has opened his office 
in the Mason building one door south of 
the First National Bank, and will resume 
his general law practice. Mrs. Walker will 
arrive here from Chicago in about two 
weeks with their household furniture. 
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IS THE SUBJECT OF NEIGHBORHOOD GOSSIP 


Recently a Western lawyer found in the files of 
. an estate a letter describing how the writer had 
secured a homestead exemption. The following 
extract is a gem: 
“*He read a whole set of lawbooks on this thing, 
so I feel sure he knew how to make it out.” 





sn’ there a worth-while half truth in this comment? 

Every lawyer knows that little legal research is 
required in drafting a homestead declaration. If the 
requirements of the statute are carefully complied 
with, few other points need checking. 


The client doesn’t know this. He supposes that the 
lawyer has read all the lawbooks in the law office. 
When the lawyer refers to lawbooks in the client’s 
presence he raises himself in the estimation of the 
client. 





Show your fa- | i yoy Have Not Added 


miliarity with 

American Juris- SR ° 

prudence to every PILIACHIL 
client. You will JURISPRUDENCE 
be surprised how 
much more con- 
vincing your ad- 
vice will be. 


To Your Library... 
Write Either Publisher for Price and Terms 





THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 3, N.Y. 
kk * 


BANCROFT-WHITNEY COMPANY, San Francisco 1, California 
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WHAT'S HAPPENING TO THE COST OF LIVING 


Ghee. Fuels Out. - Conel 

feed Clething «fon witty Stee aichings Mist. biving 

Auguet, 1939.... 93.5 100.3 1043 99.0 96.3 100.6 1004 98.6 
. 97.8 100.7 105.0 97.4 104.2 101.9 100.8 

110.8 110.8 106.8 96.9 110.5 105.0 108.1 

. 126.6 125.8 108.0 96.7 115.4 14 117.8 

. 137.4 132.5 108.0 95.8 119.1 117.0 123.9 

. 137.0 141.4 108.2 95.8 123.4 122.4 126.5 

. 199.4 148.2 108.3 95.2 125.7 124.6 128.9 

139.3 148.5 108.3 94.8 125.7 146.9 124.7 128.9 

140.1 148.7 108.3 94.0 125.8 124.6 129.3 

141.4 149.4 108.3 94.0 126.1 124.8 129.9 

vee 149.0 149.7 108.3 93.8 127.2 125.4 129.9 

soos $39.6 150.5 108.3 93.8 127.8 125.6 129.6 

sevccoees 140.0 153.3 108.4 92.9 127.7 125.9 130.2 

Apt .ecccomees 141.7 1545 108.4 92.6 127.8 126.7 131.9 
May acccccece 142.6 155.7 108.4 92.2 127.8 127.2 1317 
ceresocen, $45.6 157.2 108.5 92.9 128.4 127.9 133.3 
165.7 158.7 108.7 92.1 133.8 128.2 141.2 

161.2 106.7 135.0 129.8 144.1 

165.9 106.8 136.5 129.9 145.9 
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One change has been made in the cost of living table. From now on, 
indexes of the cost of gas and electricity will be presented separately 
from those on other fuels and ice. ft was felt that the old series — 
fuel, electricity, and ice — which showed a rising trend, did not do 
justice to the gas and electricity industry, whose product is the only 
major item in the Bureau of Labor Statistics index that has shown a 
consistent downtrend. 

from BUSINESS WEEK © Nay. 16, 1946 
REPRINTED WITH PERMISSION Page 0 


KANSAS 8 ELECTRIC COMPANY 


Llectricity is Cheaper 








ADVERTISING 








SPECIAL ACCIDENT AND SICKNESS 
INSURANCE FOR MEMBERS 


The above plan was approved by the Kansas Bar 
Association in 1944, and some 500 Kansas lawyers 
were enrolled in the program. Many members were in 
the Armed Services and are not familiar with this insur- 
ance plan, or know that it is available to them. Now 
that most of them are back, we are re-opening the 
enrollment privileges, during the month of March, on 
the same basis as the original enrollment period. 


THIS MEANS that every member actively partici- 
pating in his profession under the age of 70 years 
will be accepted, without regard to past medical his- 
tory, provided a reasonable number apply. 


SURGICAL OPERATION BENEFITS AND HOSPITALIZATION 
BENEFITS ARE NOW AVAILABLE IN CONNECTION WITH 
THIS POLICY. 


This plan is underwritten by the Commercial Casualty Insurance 
Company of Newark, New Jersey. Send inquiries to either 
of the following agents: 


W. H. Schlatter C. Ray Tyler 
1324 South 32nd Street 201 Brown Building 
Kansas City, Kansas Wichita, Kansas 
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OF GOOD TASTE 


“When in Wichita 
make the Lassen 


Your Headquarters” 


Famous for fine food. 
Featuring the Coffee Shop 


WALTER SCHIMMEL 
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YOU'LL POINT WITH PRIDE... 
al the Results of Your 


Low pressure steam 


cane: §==UENDO STEAM OVEN 





_APost-War Gas Appliance Ready for Immediate Delivery 
) Gold on a Money-Back Guarantee! 


Not a dream—but a reality! That’s the sensational Vendo Steam Oven 
now ready to serve you. Imagine preparing fresh or quick-frozen corn, 
tomatoes which remain whole, beets, onions and broccoli with a delicate, 
fluffy steam pudding for dessert-—side by side with the assurance that there 
will be no intermingling of varied flavors! 


See it on our sales floor and get all the facts about this marvelous new 


appliance. 
Tue Gas ServiceCo. 


Watural Gar for home and industry 
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‘‘A VERY GREAT PART OF THE MISCHIEFS 
THAT VEX THIS WORLD ARISE FROM 
WORDS.” 


Suche 











fivoid 


“‘the mischiefs that vex’’ 


by using 
WORDS and PHRASES 


PERMANENT EDITION 


© FREE SAMPLE PAGES WILL BE FURNISHED ON REQUEST 


West Publishing Co. St. Paul 2, Minn. 


Also For Sale By 
Vernon Law Book Co. Kansas City 13, Mo. 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
‘Built for You to Enjoy” 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


of OF 





Barney L. Allis, President Frank L. Ripple, Manager 
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Party-line service is good service when those 
on the line co-operate to make it so. Here are 
some of the things you can do to get the 
greatest value from your party line: 

1— When you have several calls to make, allow a little 
time between them. That gives others on the line an 
opportunity to make or receive calls. 

2—If the line is in use when you try to call, hang up 
quietly. Wait awhile before trying again. 

3—If you have children, teach them party-line cour- 
tesy, too. 

Your courtesy and consideration will encour- 
age others on the line to follow your good 
example. When everyone is trying to co-oper- 
ate, everyone has better service. 


SOUTHWESTERN BELL TELEPHONE CO. x( 
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Congress and 
Forty-four State Legislatures 
Convene in 1947 


New legislation is again in the making. Dur- 
ing the critical year 1947 chapter after chapter 
of new laws will be enacted changing your 
statute and code sections and affecting your 
session laws. 


The Shepard services, issued periodicall)), keep 
you abreast of the changes in the law. They 
also keep you advised as to the latest decisions 
of the courts in the construction of the existing 
or new laws that are in the making. 


Shepard’s Citations is compact, convenient, 
accurate, economical and up to date. It has 
always been extremel,) useful to lawyers. To- 
day, it is indispensable. 


Shepard’s Citations 
The Frank Shepard Company 
111 Eighth Avenue 
New York 11, N.Y. 


Copyright, 1946, by The Frank Shepard Company 
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ARROW SHIRTS 


en HE Place To Go For The 
@ Brands You Know! 


CLOTHING COMPANY 
TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 


KNOX HATS 





The Latchstring Is Always Out! 


‘ou'll find a real welcome and friendliness awaits 
he ‘the Jayhawks Topeka’ op dometre pay md ‘ — 


* 300 Mod ttractive ° Conveni to find 
Eee saetene v weit, Sa 


* Air Conditioned Coffee ° Reasonable, moderate rates 
Shop and Dining Room * Complete Banquet and Ball 


° d Theatre in R Facilities — f 
Gaoape on ea! oom facilities Roo 


HOTEL JAYHAWK TOPEKA 
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